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THECLERK:06-CR-ll33,StateofNewYork'et

?l , vs . Next M'il I enni um '

Counsel , p1 ease state your appearances for the

record.

MR'MULVIHILL:DanielMulvih.ill,counselfor

the State of New York and Basi I Seggos '

MR.MALDONAD0:KevinMaldonado,counse]forthe

Frost Street parties; 101 Frost Street Corp" Next

Millennium Realty, 101 Frost street Associates and the

estate of EmilY and JerrY SPiegel '

Judge, at th'is poi nt , I woul d I i ke to make a

motion to dismiss the estate'

There,sbeennoaffirmativeproofthey'reeither

agenerator,operatororarrangerunderCERCLA,andthe

samewithrespecttol0lFrostStreetCorporation.
There'Snoproofatallthatwouldsatisfyany

of the categories of CERCLA'

MR.MULVIHILL:YourHonor,aSljustmentioned,

wewouldconsenttothedismissalagainsttheestateof

Emi'ly SPi egei '

Wedifferwjthrespecttol0lFrostStreetCorp
Under Supreme Court precedence set forth i n

United States vs. Best Food, 524 U'S' 51 ' 1998' an

operatorissomeonewhomanages,directsorotherwise

conducts operations, and that'includes decjsion making
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wi th respect to envi ronmental - - compl i ance w'ith

envi ronmental regul ati ons.

In a recent Thi rd Ci rcui t dec j si on ; L'itco New

Jersey, Inc, , vs. The Comm'iss'ioner of New Jersey

Department of Envi ronmental Protecti on, 725 F .3d 369,

2013, the Third Circu'it noted that 'in the case of current

operator, as opposed to past operator, the p1 ai nt'i ff i s

not even requi red to show that the party was an operator

when active disposal of waste

THE C0URT: Yes, I read a lot of cases on that.

MR. MULVIHILL: Okay.

We think the evidence that we moved in shows

that they signed an administrative consent order wjth the

New York State Department of Environmental Conservation

w'ith respect to the remediation.

THE COURT: And you don't deny that?

MR. MALDONAD0: Yes, your Honor, that's correct

MR. MULVIHILL: We think that's evidence that

they are making dec'isions on behalf of the parent company

wjth respect to compliance with environmental regu'latjons

THE C0URT: Okay.

|\4R, MALD0NADO: Judge, just because they signed

a consent order in 2006 doesn't mean at the time of

di sposal they had anythi ng to do wi th di sposal ,

supervising the disposal or in any way involved.
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THE C0URT: Correct me i f I 'm wrong , I th'ink

there are cases that ind'icate that they don't have to be

actually actively participating in the disposal at the

ti me.

MR. MALDONADO: That's correct, but they need to

be around at the time, This corporat'ion djdn't even ex'ist

at the time of the disposal.

MR, MULVIHILL: Your Honor, the case that I

ci ted, that case was a si ng1 e sharehol der who had

purchased - -

THE COURT: Subsequently.

MR. MULVIHILL: Subsequently purchased the

property afterwards and

THE COURT: Why don't you give me a hard copy of

that case and I'll give you my decision probably tomorrow

okay.

|v1R. MULVIHILL: Thank you, your Honor.

THE COURT: Let's go forward.

|vls. LEVY: Your Honor, if I may, I am Assistant

U.S. Attorney Sandra Levy for the Eastern District of New

York, and I wrote to the Court last week to advise that

I'm here to protect the 'i nterests of the Uni ted States. I

just wanted to introduce myse'lf .

THE COURT: I remember you.

MS, LEVY: Thank you very much, your Honor.

Mary Ann Steiger, CSR
Official Court Reporter
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THE COURT: Now can we go forward.

MR. MALDONADO: Yes, your Honor.

0n our affirmative defense, we would like to

Jeffrey Dyber to the stand , p1 ease.

JEFFREY DYBER,

called as a wjtness, having been first
duly sworn, was exam'ined and testified
as fol I ows:

THE C0URT: Have a seat, and in a loud clear

vo'ice pl ease state your name.

THE WITNESS: Jeffrey Dyber,

THE COURT: And your title?
THE WITNESS: Environmental Engineer II.

DIRECT EXAMINATION

BY MR. MALDONADO:

0. Good morning, Mr. Dyber, and thank you for appearing

hene.

My name i s Kevi n Mal donado, and I represent the

defendants in this case.

Could you bnjefly describe your educational

background for the Court?

A. I have a Bachelors of Science in chemical
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engi neeri ng.

THE C0URT: Do you have a CV, please?

MR. MALD0NAD0: No, he' s never produced a CV 'in

thi s case, your Honor.

THE COURT: Do you have one?

THE WITNESS: CV? I have a resume, but I don't

have one wi th me.

THE COURT: Is the goal to have him declared an

expert?

MR. MALDONAD0: No, your Honor,

The goal i s to show hi s experti se j n

env'i ronmental sci ence.

THE C0URT: Isn't that what I just asked you?

Is the goal to have him declared as an expert?

MR, MALD0NADO: No, your Honor, he's a fact

wi tness.

BY MR. MALDONADO:

0, Would you briefly descr jbe youn educational

background for the Court?

A. I have a Bachelor's of Science in chem'ical

engi neeri ng from the State Un'i versj ty of New York at

Buffal o, and I have a Master's of publ i c adm'i ni stratj on

f rom the Un"iversi ty of Al bany.

0, Are you currently employed by the New York State

Department of Env'i ronmental Conservati on?
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A. Yes.

0. How long have you been employed by the New York State

Department of Envi ronmental Conservat'i on?

A. Since 1998, so 17 years

0. Did you have any involvement jn the New Cassel

Industrial Area Superfund Sites?

A, Yes.

0, What is your current involvement wjth the New Cassel

Industrial Area Superfund Sjtes?

A. I am the State contact for operable unit one of the

national priorities ljst s'ite, the New Cassel/H'icksville

Nat'i onal Pri ori ti es Li st Superfund Si te, and I 'm al so the

project manager for four of the State and act'iveiy

hazardous waste disposal sjtes.

0. Are you the project manager for the Frost Street

parties operable unit one and two site?

A. Well, there are three different sites.

Yes, I'm the project manager for all three of

those si tes .

A. Wh'ich are you referring?

A. The former Autoline Automotive site, 89 Frost Street

si te, and the f ormer Appi i ed Fl ui d'ics si te.

0, For clarity going forward, can we agree to call those

three s'ites the Frost Street si tes?

A. Sure.

Mary Ann Stei ger, CSR
0ffi cj al Court Reporter
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0. Are you the project manager for the site formerly

known as DEC operabl e uni t three?

A. I was when'it existed, and I'm also the project

manager for the ut'i I i ty manufacturi ng wonder ki ng si te.

THE COURT: Is that part of the Frost Street?

THE WITNESS: NO.

BY MR. MALDONADO:

0. Is the sjte known as DEC operable un'it three the same

geographical area as the site known as EPA operable unit

one?

A. The EPA operable unit one site js -- yes, the

operabl e unj t one of the EPA si te i s the same geographi c

area as the ROU-3 from the New Cassel site.

0. At some point jn t'ime the DEC cleanup of operable

unjt three was handed off to EPA to clean up; is that

correct?

A. Yes.

0. Mr. Dyber, what is your current involvement 'in the

EPA 0U-1 site?

A. I'm the State contact for that s'ite.

0. In that capac'ity do you review documents that are

submj tted by the EPA?

A. Yes.

0. You comment on documents that are subm'itted by the

EPA?

Mary Ann Stei ger, CSR
Official Court Reporter
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A. Yes,

0. There came a point in time

MR. MALDONAD0: Judge, we agreed on a lot of

exhib'its during lunch and they're not moved jnto evjdence

yet but I would like to,

THE COURT: Absolutely. If they're on consent,

i t's not a prob'lem. But you'1 1 mark them I ater.

Excuse me, could you stop chatting in the back.

Thank you.

BY MR. MALDONADO:

O, Mr, Dyber, did there come a time a point in time when

you reviewed a document called prepared by HDR and

known as the Suppl emental Feasj bi 1 i ty Study and

Memorandum?

A. Yes.

0. What is the purpose of a Supplemental Feasibility

Memorandum with respect to the 0U-1 sjte?

MR. MULVIHILL: Obj ecti on, your Honor.

There's no foundati on that he has anyth'i ng to do

wi th thi s document,

MR. MALDONAD0: He testified he reviews the

documents, parti ci pated and comments on the documents and

is the DEC liaison to that part of the site with EPA.

THE COURT: That doesn't mean that he actually

has anythi ng to do

Mary Ann Steiger, CSR
Official Court Reporter
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MR. MALD0NADO: May I approach the w'itness with

an exhibit that is going to be marked into evidence,

Judge?

THE COURT: 0f course.

MR. MALD0NADO: Judge, I have a copy for you as

well.

For the record, I have handed the wi tness a copy

of the July 2013 HDR 0'Brien and Gere Supplemental

Feasj bi 1 i ty Techni cal Memorandum for operabl e uni t one.

BY MR. MALDONADO:

0. Sir, have you reviewed this document previousiy?

A. I bel 'ieve I have, yes .

THE C0URT: What exhibit js this going to be, 1?

MR. MALDONAD0: Yes, your Honor, it wjll be 1.

BY MR. MALDONADO:

0. When did you fjrst review thjs document?

A. Well, my memory was that there was a draft document

and a fi nal document and I bel i eve we I bel i eve we had

comments on the draft document and I'm not sure if this'is

the draft or the final version of the document.

O. I wi I 1 say to you that I wi I 1 represent to you

thj s i s the fi nal copy of the document.

A. Okay.

0. When you submitted your comments to this document,

who did you submit them to?

Mary Ann Steiger, CSR
Official Court Reporter
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A. The EPA.

0. Those comments were accepted by the EPA?

MR, MULVIHILL: Objection, your Honor.

THE COURT: Sustai ned .

BY MR. MALDONADO:

0. Mr. Dyber, did you, at any point in time when this

was made f i nal , revi ew th'i s document?

A, Yeah, I'ffi sure I reviewed all versions of the

document.

THE C0URT: Incl ud'i ng the f inal one?

THE WITNESS: Yeah.

BY l\4R. MALDONADO:

O. Did you agree w'ith the conclusions reached in this

document?

A. I don't know if we gave a formal

THE COURT: We? On'ly speak f or yoursel f , si r.

THE WITNESS: I'm sorry,

A. I'm not sure if I sent a formal approval of the

document, and I can't say that I -- it's a long document.

I can't say that I agree wj th everythi ng i n the document,

but it's possible,

0. Mr. Dyber, I'm going to ask you to now turn to figure

3-2 of that document.

A. Yes.

0. First off , Mr. Dyber, that map ind'icates in the

Mary Ann Stei ger, CSR
Official Court Reporter
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l egend 100 parts per b j l l 'ion?

THE C0URT: What are you I ook1ng at?

l4R. MALDONAD0: May I make thi s si mp'ler , Judge,

and put the b1 owup of the map i n front of you and the

wi tness?

THE C0URT: Sure, Aren't they in the exhibit?

l4R. MALDONADO: They are jn the exhibit, but

they're hard to see because of the size.

THE COURT: Yes, I know, This 'is from when th'is

parti cu1 ar map.

MR. MALDONAD0: This was drawn in 2013 for the

EPA, your Honor.

BY MR, MALDONADO:

0. Is that the same exhjbit that's in the same figure

that's in the exhibit before you as exhib'it 1 at 3-2?

A. It appears to be.

0. What is that a figure of, sjr?

THE C0URT: I can't see i t ,

BY MR. MALDONADO:

0, The questi on i s what i s th'is di agram?

A. It's a representation of groundwater contamjnation

p'lumes.

O. How many plumes are drawn on that map?

A, It appears that there are it appears that there

are three to four,

Mary Ann Steiger, CSR
0f f i c'i al Court Reporter
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0. What are the three or four p'lumes labeled as?

A. Three of the plumes are the eastern p1ume, the

central piume, the western p1ume.

THE C0URT: What would be the fourth?

THE WITNESS: It's not I abel ed.

THE C0URT: Is 'it because I can't see it
'i s i t to the east of the eastern pl ume? Can you descri be

for the record where i t i s?

THE WITNESS: It I ooks I'ike the groundwater

contam'i nati on p1 ume between the eastern and central p1 ume.

MR, MALDONADO: Judge, may I ask the wjtness to

step down and poi nt to the vari ous p1 umes?

THE COURT: He doesn't have to do that.

BY MR, MALDONADO:

O, With respect to the eastern p1ume, what is that plume

delineated down to in terms of concentrat'ions?

A. It appeans it's delineated to 100 parts per bi11jon.

That's what the I j nes represent.

0. Mr. Dyber

THE COURT: That's the general contam j nat'ion ,

correct, the way you read thi s?

THE WITNESS: It's based on speci fi c sampl i ng

po'ints , so i t's based on the data.

THE C0URT: Do you have a breakdown of the

parti cul ar contami nat'ion?

Mary Ann Stei ger, CSR
Offi ci al Court Reporter
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THE WITNESS: Th'i s parti cul ar f i gure i s f or

Tetrachl oroethyl ene PCE, There are other fi gures that

have p1 umes for di fferent contami nants.

THE COURT: I'm talking about this one.

THE WITNESS: This is for a specific contaminate.

THE COURT: PTE?

THE WITNESS: PCE or per chloroethylene, the

stuff they use i n dry c1 eani ng.

THE COURT: Which was on one of the Frost Street

properti es at one ti me?

THE WITNESS: Yes.

THE C0URT: Go ahead,

BY MR, MALDONADO:

0. Mr, Dyber, in addition to the PCE p1ume, there's also

a drawing of a TCE plume; is that correct, figure 3-3?

A. It looks like that's the next one.

THE C0URT: When you say next, sir, are you

saying it's to the east or the west of th'is fourth plume

that's between the east and central p1 ume?

THE WITNESS: I 'm sorry, your Honor,

When I said next, I meant the next figure in

the next fi gure i n the report.

THE COURT: I see. Go ahead .

BY MR. MALDONADO:

0, That would be figure 3-3, Mr, Dyber; is that correct?

Mary Ann Stei ger, CSR
Official Court Reporter
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A. Yes.

0. This is a drawing of the TCE plumes and there's the

eastern p1ume, an unnamed p1ume, a central plume and a

western p1 ume?

A. Yes.

0. The caption, the legend on this map with respect to

TCE, says the del j neat'ion i s down to f i ve parts per

bi I I i on; 'is that correct?

A, There are two d'if f erent I i nes. There's one type of

I i ne and i t's based on the col ors del i neated to 1 00 parts

per billion, then there's a different ljne based on color

that del'ineates i t to f ive parts per bi I I i on .

0. Wjth respect to the PCE plume that's over there, they

also have those different color lines and that would lead

you to bel j eve that that p1 ume map i s al so del"i neated down

to five parts per b'ill jon as we'I1; is that correct?

MR. MULVIHILL: Objection, your Honor.

This whole ljne of questioning is extremely

1 eadi ng.

THE COURT: Sustai ned.

Go ahead.

BY MR. MALDONADO:

0. Are the two different types of lines that represent

five parts per b'illion and 100 parts per billjon also on

the PCE map?

Mary Ann Stei ger, CSR
0ffi ci al Court Reporter
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A, Looking at the legend

THE COURT: Counsel, when you refer to these,

coul d you, for the sake of the record and mysel f, say T as

i n Thomas or P as 'in Paul .

|\4R. MALD0NADO: Yes, your Honor.

A. I'm looking at the legend for figure 3-2, the figure

that's there, and I don't see anythi ng i n the 1 egend that

identifies lines for a five part per billion line.

0. Mr. Dyber, I'ffi asking you, the lines that are drawn

on the PCE map, figure 3-2, are they drawn to five parts

per bi I Ilon as wel I ?

A. I don't I only see lines I only see the

only thing I see are the legend is 100 parts per bjllion.

So if they drew other lines, they didn't seem to

i denti fy them 1 egend for the fi gure.

0. I will represent to you that Mr. Connors prepared

thi s map. He' s gi ven a deposi t'ion on thi s map and he' s

indicated that the legend is wrong, that th'is 'is a f ive

parts per billion map, not 100 parts per billion map.

MR. MULVIHILL: 0bjection, your Honor.

THE C0URT: Sustai ned .

BY l4R, MALDONADO:

0. So, Mr. Dyber, you can't tell, as you sjt here today,

whether the light blue l'ines drawn on the map

THE C0URT: Is this the same question in another

Mary Ann Steiger, CSR
0fficial Court Reporter



1

2

3

4

5

6

7

I
9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber Di rect / HaI donado

17
form?

l4R. MALDONADO: I'm asking him to look at the

fi?p, not the legend, your Honor, and jf he's able to do

that and determjne whether or not this is a five part per

b'i l l'ion ,

THE C0URT: So your answer is yes, without

look'ing at the legend. So what is he looking at now, the

col ors?

MR. MALD0NAD0: The colors of the plumes that

are drawn on the map, Judge.

THE COURT: That's based on the 1 egend?

MR, MALDONAD0: No, it's based on the data on

the map,

THE COURT: Go ahead.

What's the questi on,

BY MR. MALDONADO:

0. Are you able to look at the plumes as drawn on figure

3-2, the PCE map, and determ'ine whether or not that is
del j neated down to f i ve parts per bi I I 'ion?

A. I wouldn't feel comfortable with that.

O, With respect to the TCE map, is that map delineated

down to five parts per biIIjon?

A. Yes.

THE C0URT: He al ready test'if i ed to that .

Mary Ann Stei ger, CSR
0f f i c'ial Court Reporter
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BY MR. MALDONADO:

0, What is the significance of a deljneation down to

fi ve parts per bi I I i on?

A. For TC in particular, that's the New York State

groundwater standard.

O. What does that mean?

A. That would mean that

THE COURT: It doesn't exceed an appropri ate

standard, woul d you say that?

THE WITNESS: Yes. Yes, your Honor,

BY MR. MALDONADO:

0. I 'm goi ng to ask you to, w'ith the Court' s permi ssi on ,

step up to this map and point out to the Court where the

eastern p1 ume 'is and what i t i s del i neated down to 'i n

terms of concentrati on on that map.

(The witness steps down.)

A. So, 'in thi s parti cul ar map , the I i ght bl ue I j ne, the

light blue line is the five part per bjllion estimate for

the for 150 feet deep is this light blue dash line.

Generally when people

THE COURT: There's no question, sir. You

answered the questi on.

THE WITNESS: There are also two other lines.

THE COURT: Wajt for the question,

Mary Ann Stei ger, CSR
Official Court Reporter
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BY MR. MALDONADO:

O. Mr. Dyber, are we 'in agreement that this eastern

p'l ume as del j neated from here comes from the Frost Street

parti es properti es?

A. Yes,

0, And only the Frost Street parties property, correct?

A. Yes.

0. At the time th'is map waslncluded'in the draft copy

of the supplemental feasibility study that you reviewed,

di d you comment on thls map?

A, Did I comment on the map?

0. The figure before you, 3-3?

A. I honestly don't remember what my comments consjsted

of. It's been a while,

0. At the time that you did, you agreed with the

del i neatj on of the TCE p1 ume that's contai ned on the

figure 3-3 before you at this point?

A. D'id I agree withit? I don't know jf I commented on

'it and I don 't know what I sa-i d . I don 't know what I

commented on , i f at the ti me I had any comments on the

fi gure.

0. As you stand here today, do you have any data that

shows that that fi gure i s not drawn accuratel y?

A. Well , this figure was based on part'icular data taken

at a parti cul ar tj me.



1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber Di rect / Mal donado

20
So I assume that HDR di d i ts best to represent

the plumes based on the data set of the individual wells.

MR. MALDONADO: I 'm done wi th th'i s f i gure, your

Honor.

Mr, Dyber, thank you, you can go back to the

stand p1 ease.

(The wi tness resumes the stand. )

BY MR. MALDONADO:

0. Mr. Dyber, was thi s supp'l emental feasi bi 1 i ty study

memorandum used to sel ect the remedy that was sel ected i n

the EPA 0U-1?

MR. MULVIHILL: Objection, no foundatjon.

THE C0URT: Sustai ned .

BY MR. MALDONADO:

0. Mr. Dyber, did you review the EPA 0U-1 ROD?

A, Yes,

0. Did you comment on the EPA 0U-1 ROD?

A. I believe we did, or at least the draft -- one of the

earl i er drafts.

0. D'id New York State Department of Environmental

Conservat'ion concur in the remedy selected by the EPA 0U-1

ROD?

A. Yes.

O. Do you know, do you have an understanding, how the

remedy was selected jn the EPA 0U-1 ROD was determined?

Mary Ann Steiger, CSR
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A. The remedy is selected based on seven criteria that

are used 'in the f easi bi I i ty study and i n the run.

They are the protect'ion of human heal th and the

environment, compliance with ARARS, which is basically

standards, short-term effectiveness and long-term

ef fecti veness, i mpl ement abi I 'ity cost.

I 'm tryi ng to remember al I seven of them. So

there was seven criterja they used and then they fjrst put

out a document cal I ed

THE COURT: Who is they, sir?

THE WITNESS: The EPA put out a document cal I ed

a proposed pian, your Honor, and that has a proposed

remedy on 'it.

THE C0URT: Based on the seven factors?

THE WITNESS: Based on these factors , based on

these eval uat'i on cri terj a, and then they get publ i c

comment and the final remedy considers the public's

comments on the proposed p1 an.

MR. MALDONADO: Judge, I'fl going to approach the

w'i tness wi th another exh'i bi t .

THE C0URT: You don't have to keep asking,

MR. MALD0NADO: It's exhibit 2. It's a copy of

the EPA 0U-1 ROD,

O, I ask you to look at that, Mr, Dyber, and ident'ify it
for the record?

Mary Ann Steiger, CSR
Official Court Reporter
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A. Yes,

It's the EPA 0U-1 R0D.

0. Mr. Dyber, pursuant to the document before you, the

EPA 0U-1 ROD, was there a remedy selected for the EPA 0U-1

area?

A. Yes.

0. What was that remedy?

A. It was a mixture of a few different technologies.

It was one of the technologies was extraction

and treatment of contami nated groundwater, one of the

technol ogi es was i nvol vi ng a vapor stri ppi ng, and one of

the technologies was in-situ chemjcal oxidation.

0. Is'it fa1 r to say, Mr.Dyber, that pursuant to the

EPA 0U-1 ROD, three separate treatment technologies were

selected for each of the plumes in that site?

A. Yes.

THE C0URT: Were the ones chosen from the

eastern p1 ume dj fferent from the central and the western

and thi s other f ourth uni denti f i ed p'lume?

THE WITNESS: For the eastern p1 ume they are

goi ng to do two thi ngs; they're goi ng to do groundwater

extraction treatment and in-situ chemical oxidation.

For the central p1ume, they're just going to do

jn-wel'l vapor stripping, and for the western plume they're

going to be a comb'ination of in-well vapor stripping and

Mary Ann Steiger, CSR
Offi ci al Court Reporter
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extraction and groundwater extraction and treatment

THE COURT: So both the eastern plume and the

western plume have the groundwater extraction as part of

thei r remedy?

THE WITNESS: Yes, your Honor.

|\4R, MALDONADO: Your Honor, I'm going to ask the

witness to take a look at figure three and I'll put this

up or on the board,

THE C0URT: I have a question.

Have there been pri or remedj ati ons of thi s area

empl oyi ng di fferent techni ques?

THE WITNESS: The onl y work that' s been done 'in

this area that can be considered was putting the treatment

on the Bowl i ng Green publ i c water suppl y.

THE C0URT: Putt'ing what?

THE WITNESS: The State paid for treatment for

the Bowl i ng Green pubf i c water suppl y so that the

resi dents coul d conti nue to get c1 ean water.

BY MR. MALDONADO:

0. I'm going to ask you to look at this figure again

three from the EPA 0U-1 ROD.

THE C0URT: Is the record of decis'ion?

MR, MALD0NAD0: Yes.

THE COURT: What page?

MR. MALDONADO: Figure three.

Mary Ann Stei ger, CSR
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MR. MALDONAD0: I'll ask you to step in front of

the di agram and poi nt some thi ngs out for me,

(The witness steps down.)

THE C0URT: What page?

|vlR. MALD0NAD0: There's a reference to figures

'in the jndex and that wiII tel1 you the page, It's f igure

three.

THE COURT: Is that after the table of contents?

MR. MALD0NAD0: Halfway through the document,

your Honor, w'ith the f i gures.

BY MR. MALDONADO:

0. Mr. Dyber, on the figure three before you, it shows

three separate plumes, correct?

A. Yes.

0. The eastern p1ume, the central plume and the western

p1 ume?

A. Correct.

0. For the eastern p1ume, it shows a remediation system

that has three extract'ion wells, correct?

MR. MULVIHILL: 0bjection, leading.

THE COURT: Correct . Stop l eadi ng h'im .

A. You're correct, there are three extraction wells.

0. For the central p1ume, what is the treatment system

sel ected there?

A. That's in-wel1 vapor stripping.

Mary Ann Steiger, CSR
Official Court Reporter
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0. To the western p1ume, what is the treatment system

there?

THE C0URT: He already testjfied, He answered

thi s. But go ahead.

BY MR. MALDONADO:

0. These are three 'independent systems, correct?

MR. MULVIHILL: Objection.

THE C0URT: Sustai ned.

BY MR. MALDONADO:

0. Are the systems independent of one another?

A. No, they appear to share the systems for the remedial

el ement for the eastern and central p1 ume appear to

share a treatment bui 1 di ng.

THE C0URT: Which share?

THE WITNESS: These two plumes, your Honor.

THE C0URT: The eastern, the Frost Street plume

and the central ?

THE WITNESS: Yes , appear to be p'i ped to the

same treatment bui 1 di ng.

THE C0URT: 0kay. Go ahead.

BY MR. MALDONADO:

O, Turning back to this figure, figure 3-3 from the

suppl emental f eas'i bi 1 i ty study, at any poi nt on th'i s

del i neati on of the p1 umes 'i s there j ntersecti ng p1 ume

I i nes for the vari ous pl umes?

Mary Ann Ste'iger, CSR
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A. 0n this particular figure, flo,

O, 0n this particular figure Mr. Dyber, there came a

point in time when an 0U-2 ROD was prepared for the Frost

Street properti es, correct?

MR, MULVIHILL: 0bjection, your Honor.

A. Yes.

THE C0URT: You are leadjng him, but it's okay.

BY I4R. MALDONADO:

0. You are the project manager on the Frost Street

property 0U-2 site?

A. Yes.

0, Have you reviewed the ROD for that site, the 0U-2

ROD?

A. I read it.
O. You understand the nature of the contaminat'ion at

that site?

A, Yes,

0. As a project manager, you would need to understand

the nature of the contamination, correct?

A. Yes.

0. The 0U-2 ROD delineated the plume of contam'ination as

fl owi ng from the Frost Street property?

A. I guess I would have

THE C0URT: You can't guess, sir. Do you know

or you don't know?

Mary Ann Steiger, CSR
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THE WITNESS: I'm not sure at this point the

exact contents of the ROD.

0, I'm going to put before you what's going to be marked

Exh'ibi t 3.

It's a copy of the 2000 operabl e uni t two ROD

for the Frost Street properties, and specifically I'm

going to ask you to look at page 35.

THE COURT: Is this the one I have?

MR. MALDONAD0: I have one for you here, your

Honor.

A. Yes, I see the figure.

0. What is the operable unit two ROD?

A. The operable unit two ROD is a selection of a remedy

for the groundwater contam'inat'ion coming from all three of

the Frost Street si tes.

0, Before this ROD was prepared, was a remedial

i nvesti gati on feas'i bi'l i ty study done?

A, Yes.

0. And the remedy selected in the Ol)-2 ROD was based

upon a feasibility study done in the RIFS for OU-2?

MR. MULVIHILL: 0bjection, leading.

THE C0URT: Sustai ned .

BY MR. MALDONADO:

0. Can you describe the process by which the 0U-2 ROD

i ssued?

Mary Ann Stei ger, CSR
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A. Well, similar to the EPA's process that I just

described, we, the department's consultant, did a remedial

i nvestj gati on and a feasi bi 1 i ty study.

THE COURT: And the public comment.

THE WITNESS: Then we put together a proposed

remedjal action plan with the proposed remedy, we

sol j ci ted publ i c comments, and then we sought a fi nal

remedy i n the record of dec'i s'ion.

BY MR. MALDONADO:

O. As part of the RIFS process, a plume was identified

comi ng off of the Frost Street properti es; j s that an

accurate statement?

A. Yes.

0. 0n page 35 of the 0U-2 ROD, is a plume 1dentified

ori gi nati ng from the Frost Street property?

A, Yeah, that's the plume ident'ifying the contamination

from the deeper wel I s that they sampl ed.

0. Is it a fair statement that as part of the RIFS

process , one of the goal s 'is to i denti f y where the

contami nati on 'i s?

A. Yes,

O. That's cal I ed prepari ng a conceptual si te model ?

A. There's more to a conceptual site model than that.

0. Is it fa'ir to say that before you select a remedy,

you need to know where the contami nati on "i s?

Mary Ann Stei ger, CSR
0f f i c'i al Court Reporter
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MR. MULVIHILL: 0bjection, leading.

THE C0URT: Susta'ined ,

BY MR. MALDONADO:

0. 0n page 35 of the 0U-2 ROD, there's a large area of

contami nat'ion i dent'if ied .

What i s that?

THE COURT: Are you talking about the whole

when you say the large area, you mean the entirety of it?
MR. MALD0NAD0: Let me break it down for you,

your Honor.

This 'is a very important point.

THE C0URT: I hope every point you make is

i mportant.

BY MR, MALDONADO:

0. Can you identify on this d'iagram where the Frost

Street properties are?

A. Okay.

The former Autol i ne Automot'ive si te i s th'is

property, the 89 Frost Street.

THE COURT: I see 'it . It ' s I abel ed former

Autoline Automotive.

The next one is 89 Frost Street, which is

marked, and the next one is Applied Flujdics.

Are those the ones you're referri ng to?

0kay. Go ahead.
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BY MR, MALDONADO:

0. The solid lines and the dotted lines drawn on this

map, what do they represent?

A. They represent based on the data for the jndividual

wells an approximation of equal concentration. In this

case, the total vol ati I e organi c compounds.

0. Can you state that simply?

A. Thi s i s basi cai 1 y the area of the contam'i nati on

that's been 'identj f i ed j n the 0U-2 ROD that ori gi nates

from the Frost Street si te.

THE C0URT: Sustai ned .

(Continued on next page.)
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BY MR. MALD0NADO: (Cont'd. )

0 And the process of prepari ng the 0U 2-R0D was a

determ'inatjon made by the Department of Env'ironmental

Conservation where the area of contamination on this plume

came from?

A I'm sorry. I -- can you repeat the question, please?

I guess I d j dn't undenstand 'it.

0 That's fi ne. I'l I restate i t.
When the 0U-2 ROD was prepared, was a

determination made as to where the contamination in th'is

p1 ume area came from?

THE COURT: Emanated rea11y.

A It was determ'ined that 'it came f rom the Frost Street

si te,

0 When that determi nati on was made as to where thi s

p1 ume i s, how was that determj nati on made?

A Well, I didn't wrjte the 0U-2 R0D, but generally as I

was tal ki ng about, my predecessor proj ect manager and the

consultant that worked for us d'id the remedial

j nvestj gati on I et me back up.

Fi rst, other peop'l e j n the department determi ned

that the sites should be listed on our registry of an

active registry disposal site and they did that by

determi n'i ng there was di sposai of hazardous waste on the

site, that each of the sites was a sign'ificant threat to

OWEN WICKER, RPR
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human heal th i n the envi ronment.

Then once the sites were listed a remediation

'investigation was conducted to determine the nature and

extent of contam'ination from the sites.

0 As part of the remediation investigation, were wells

and hybrid punch data collected from the site?

A Yes.

0 And where were the moni tori ng wel I s lnstal I ed? Po'int

it out for the Court, please?

A There were several on th'is figure. There's on this

figure we have all these different wells that were

'i nstal I ed as part of the i nvest'igati on

THE COURT: Those wells are shown how on the map

because we need that for the record.

0 Let's start on Old Country Road. Three monitoring

wel I s on 0l d Country Road.

THE COURT: Is this FSMW, are those the wells,

Mr. Dyber?

THE WITNESS: Yes, your Honor.

0 What were the results at the t'ime this diagram was

prepared from the Frost Street Moni tori ng We1 1 7?

A Wel I , 7 -8, the concentrati on was four parts per

bi I I j on of total vol ati 1 e organi c compound.

O And that is under MCLs. Is that under MCL,

Mr. Dyber?

OWEN WICKER, RPR
OFFICIAL COURT REPORIER
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A Remember, thjs is total volatile organic compounds,

so the standards are for jndividual volatile organic

compounds.

Most of the compounds that are associated with

the Frost Street s'ites have standards of five parts per

billion.
0 Is the total VCL number 4 under MCLs?

A There i s no such thi ngs, at I east for the state, as a

standard for total V0Cs. It's individual.

0 Was any i ndi v'i dual VOC j denti f i ed i n Frost Street

Monjtoring Well 7-B in exceedance of the MCL?

THE COURT: 7-C?

MR. MALDONAD0: B, your Honor.

A I can't tel I from thi s fi gure and so I woul d have

to I ook at the data for that 'i ndi vi dual moni tori ng we1 I to

be sure.

0 Mr. Dyber, does this figure 4, number 4, represent

the total VOCs?

A Yes.

0 So based upon that, isn't it fair to assume that no

individual VOC exceeded 4?

A You are correct.

0 So can you determi ne based on that number whether or

not there was an exceedance of MCLs?

A Wel I , I 'l I gi ve you an exampl e. Vi ny1 chl ori de whi ch

jWEN |'IICKER, RPR
OFFICIAL COURT REPORTER
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i s a breakdown product of al I of the compounds that we

found at the Frost Street s'i tes, has a standard of, I

bel j eve, two parts per bi I l'ion .

So, for exampl e, and I'm not sayi ng thi s

happened, but, for examp'l e, i f there were three parts per

bjllion 'in vinyl chloride in that well it would exceed the

standards. I can't tel I wi thout see'i ng the breakdown of

the breakdown of the VOCs i n th-is wel I .

0 Let's focus on thi s wel I . If I gave you a compl ete

set of al I the data taken on that wel I , you woul d be abl e

to tel I when and i f PCE or TCE ever exceeded MCLs at that

si te?

A You mean at that wel I ?

0 Frost Street Monitorjng Well 7-8,

A Yes, if you gave me all the data. Yes.

THE C0URT: Have you seen this data before, s'ir?

Have you seen what counsel i s handj ng you before?

THE WITNESS: I 'm fai 11 y confi dent I have, yes.

0 Handing to the witness a report generated for the New

York State Department of Envi ronmental Conservati on. The

most recent data report summari zes al I the data ever

collected from that well and all the wells in the area.

THE COURT: As of when?

MR, MALDONADO: As of 2015, last quarter.

MR. MULVIHILL: Your Honor, I object to this

OWEN WICKER, RPR
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document,

THE COURT: Because?

MR. MULVIHILL: Not listed on defendant's

exhibjt l'ist on the joint pretrial orden and on Thursday

afternoon, your Honor, I recej ved a CD from defendants'

counsel that j ncl uded 1 200 pages of documents that was

titled supplemental production. I don't know jf this was

a part of it, but considering this was from March of 2016

actual 1y I don't think that was i ncl uded .

I think most of the documents were of the 2014

to 2015 t'ime f rame, your Honor ,

Li ke I sai d, I don't know i f thi s document has

been produced in thjs I jt'igation. If it has it was

produced last week, and as I mentioned before jt is not

listed on the joint pretrial order.

THE C0URT: When was it created?

MR. MULVIHILL: It says March 2016, So last

month.

MR. MALD0NAD0: Judge, the way it works, every

month or every quarter a report i s i ssued that summari zes

all data. When we did the disclosure last, these reports

for quarters were i ncl uded.

The producti on I made I ast week was to bri ng the

production current from when the last production was made

to the present time. These documents are subm'itted in DEC

OWEN WICKER, RPR
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every quarter. These are i n the DEC reports, they have

them. As a matter of fact they shoul d have produced them

back to me as a disclosune and 'it wasn't done.

These are documents created after the I ast

djsclosure and represent the most current recent

accounting of data.

MR. MULVIHILL: Your Honor, they should not have

been produced back by the state. These rel ate to 0perabl e

Unjt 2 of the Frost Street sjte which does not operable

Un'it 3, The costs that are at issue in this case relate,

has been wel I documented, rel ate to Operabl e Uni t 3. So

the state that thi s shoul d have been produced back to us,

jn this particular one, was not done.

MR. MALDONADO: Judge , the determi nat'ion where

the contam'ination entered 0perable 3 is a critical point.

If you don't know where 'it came i n you can't track i t .

We're establishing where it came jn and why it is where it

is.

THE C0URT: Go ahead.

MR. MALD0NADO: Judge, I gave you my copy of the

exh'ib'it because the areas that he's goi ng to be l ooki ng at

are hi gh1 i ghted and marked so i t's easi er to fi nd .

0 I'l I ask you to refer to the data tabl es i n that

exhibit. Find the data for well 7-B.

A Okay.

OWEN WICKER, RPR
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MR. MULVIHILL: Your Honor, I would like to

renew my objection to this question.

THE COURT: 0verrul ed.

What are you looking at?

MR. MALD0NADO: There's data tabl es 'in there

that contains the data from 7-B. One goes from 2006 to

2015, the other place goes from 1998 to 2006.

THE C0URT: Which one are you looking at now.

A Mr. Dyber, take a look at the data relating to 1998

through 2006 for Monitoring Well 7-8.

Do you have the data?

A So I'm looking now at table 3. Th'is has some of the

data some of the data for Monitoring Well 7-B and I'm

looking at the four rounds of data that they took. I

don't see any exceedances of groundwater standards, I see

one detect'ion of TC

0 For TCA, there has not been an exceedance at that

point for mon'itoring street we1l 7-B as in boy?

A Correct.

THE COURT: When?

MR. MALD0NADO: Sorry, your Honor?

THE COURT: When , si r.

A There were four rounds of sampling on this table,

your Honor, 1 998, 2000, 2003 and 2005, And of those

four and 2005 there was one part per bi I I i on of TCE
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wh1ch js less than the five parts per b'illion standard

THE C0URT: I understand.

0 Wi th respect to data for the tj me peri od 1 998 to

2005, i s that i n the tabl e 'in that exhi b'it?

A I'd have to I ook the other tabl es and see what the

other data i s.

0 Can you look at table 3 of the exhibit before you?

A That ' s the one I 'm I ook'i ng at now.

MR. MALDONAD0: Judge, may I borrow my exhibit

back, p'lease?

THE COURT: Sure.

Tell me when it 'is an appropriate time to break.

MR. MALDONAD0: Ri ght af ter I get th'i s tabl e i n ,

if I could.

THE C0URT: If you could.

MR. MALDONAD0: If I could.

0 Table 3, sir, what tjme period is that for?

A The one we'Fe tal ki ng about.

0 '98 through 2005. Tabl e 6.

What peri od i s that?

A Going to table 6, for Monitoning Well 7-8, it looks

I i ke i t has data from August 2006 to October 2015.

THE C0URT: They are not '98.

THE WITNESS: The two time periods don't appear

to overl ap, your Honor.

OWEN WICKER, RPR
OFFICIAL COURT REPORIER



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber - Di rect/Ma'ldonado

39
THE COURT: They do appear to overlap?

THE WITNESS: No.

0 So this table summarizes data from 2006 to 2015. The

pri or tabl e summari zes data from 1 998 to 2005; i s that

correct?

A Yes.

0 They summari ze in two dj fferent p1 aces one for the

new data, one for the ol d data,

A Yes.

0 What does that data shows for concentrations of pCE

at Frost Street Monitoring Well 7-B as jn boy?

A It looks like over that time period the highest

concentration of PCE was 2.3 parts per billjon. Although

that sample qualifies let's see. One was J which was

genera'l 1y there i s no key. The J i s general 1y an

est'i mated concentrat'i on .

There's also a B qua'lifier which indicates that
j t was found i n the bl ank, 'i n the qual i ty control sampl e

as well.

THE C0URT: What does "blank" mean?

THE WITNESS: Blank would be there are

di fferent types of bl anks.

One bl ank j s when you bri ng you j ust bri ng a

bottl e of water wi th you to the sampl i ng event, and then

you bri ng i t back and
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THE C0URT: We don't know what the blank

represents i n th'is parti cul ar i nstance.

THE WITNESS: I'm not sure whi ch type of bl ank

it is.

THE COURT: So you can't testify. Go ahead.

0 Mr. Dyber, based on your review of both tables 3 and

6, have you found an exceedance of PCE or TCE from the

samples taken from Frost Street Monitoring Well 7-B at any

ti me?

A Let's see. Let's I ook at TCE.

I don't see exceedance of standard the data

I've I ooked at, I don't see any exceedance of standard for

ei ther of those compounds.

O So based upon that data, si r, woul d you consi der

Frost Street Monitoring Well 7-B a good indicator that the

contamination found in this plume hasn't migrated to the

west of that pl ume area?

MR , MU LVI H I LL : Obj ecti on , you r Honor .

THE COURT: Sustai ned .

MR. MALD0NAD0: I thjnk thjs is a good place to

take a break, your Honor.

THE C0URT: We'II take five or ten minutes.

(Whereupon, a recess was taken. )

MR. MALD0NADO: We'll have you focusing now on

cross street well 6-8.
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O Where 'i s that moni toring we1 I I ocated?

A Located j ust north of 0l d Country Road.

0 Is'it also located jn the mjddle of the plume that

has been drawn on the figure that is before you as figure

9?

A The middle, from east to west, Yes, the middle.

0 And what are the contami nants found i n cross street

monitoring well 6-B?

A From the figure, th'is was 240 parts per billion of

total Volatile Organic Compounds.

O Is that figure well over MCLs?

A Agai n, the ground water standards are for the
'indi vi dual contam'inants .

O There i s another wel I I ocated on 0l d Country Road

cal I ed Frost Street Mon'itori ng Wel l 5.

A Yes.

0 Wh'ich sjde of the OU-2 contam'inant plume 'is that

I ocated on?

THE COURT: That is Well --

MR. MALDONADO: Frost Street Monitoring Well 5-B

as in boy, your Honor.

THE COURT: Go ahead.

A It appears to be on the east s'ide of the represented

p1 ume.
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0 Mr. Dyber, in addition to the wells drawn in that

particular d'ial, were hydro punch data collected with

respect to the operations that delineated the 0U-2 plume?

A There was hydro punch data col I ected, yes.

0 What is a hydro punch?

A A hydro punch i s they use a dri I I and they go down to

a depth and it is basically a temporary sampling point, as

opposed to a monitoring well where you can reuse the well

in the future,

The monitoring well stays there. The hydro

punch stays just for that one sampling event.

0 Wjth the hydro punch technique, are you able to take

samples from various depths as that hydro punch goes down?

A Yes.

0 Was that done with respect to Frost Street HP-07?

A From the fi gure, yes, i t appears that that that was

done.

O Was Frost Street Hydro Punch 7 done j n the same

location as monitoring well Frost Street Mon'itoring Well

7 -B?

A Can I see both figures? It appears to be in

approximately the same location,

0 What does the hydro punch data taken at the Frost

Street Hydro Punch 7 location show in terms of levels of

contami nati on?
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A It appears the figures that you are showing me has

PC and TC concentrations and I guess there is one toluene

concentrati on for that hydro punch. I j ust want to I ook

at the key real qui ck.

It shows contaminant concentrations for those

compounds, for those chemi cal s,

0 Were those chemical contaminant levels under five

parts per bjllion for every level samp'led 'in the Frost

Street hydro punch?

A Looks I i ke the on1 y one that exceeded fj ve parts per

bi I I i on was tol uene.

0 Is toluene a contaminant of concern in this case?

A No, i t hasn't been somethi ng that we've been

concerned about.

0 For Frost Street hydro punch 5, where was that hydro

punch I ocated?

A Five was at the eastern the easternmost of the

three points that are on that figure.

0 Wj th respect to Frost Street hydro punch 6, where was

that I ocated?

A 0f the three points on figure 7, the middle one. It
is between 5 and 7.

0 And what were the resul ts of Frost Street hydro punch

6?

A Let's see.
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THE COURT: Five percent exceeds the standard,

correct?

THE WITNESS: I 'm not sure what the standard i s

for tol uene.

THE C0URT: The tol uene i s not part of th'is

case?

THE WITNESS: NO.

THE COURT: So, please. Let's talk about what

we have to decide, what I have to decide.

O At thi s poi nt forward, can we focus on TCE and PCE

unl ess I di rect you otherwi se?

A Yes.

0 W'ith respect to Frost Street hydro punch 6, was

positive results found for PCE and/or TCE?

A Yes, at several depths.

O Based upon the hydro punch data at Frost Street hydro

punch 7, 6 and 5, and moni tori ng we1 1 data Frost Street

Moni tori ng We1 1 7, 6 and 5 , was the w'idth of the Frost

Street p1 ume del i neated at 0l d Country Road?

|\4R. MULVIHILL: Objection, your Honor. Thjs

calls

THE COURT: Objection as to form.

0 At any point during the 0perable Unit 2 investigation

prior to the issuance of the R0D, was the w'idth of the

Frost Street p-l ume at 0l d Country Road del i neated?
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MR. MALD0NADO: Let the record show the w'itness

js looking at figure 7.

A I'm just looking at figure 7.

It appears that there js PCE contamination in 5

at 95 feet deep, 70 parts per bi I I j on, so i t exceeds the

standard.

Also at 85 feet there was 10.8 parts per billion
which also exceeds the standard. So I wouldn't be able to

say based on thi s data that the p1 umes del i neated to the

east

O So I et's focus on the west.

Based on the data before you, would you be able

to say the p1 ume i s del i neated to the west?

A Based on thj s parti cul ar data

THE C0URT: Looking at exhibjt what?

THE WITNESS: Based on figure 7, figure 9, and

we're limiting ourself to TC and PC, we don't have any

exceedances of standards i n any of the data 'i n these two

fi gures .

0 And we went through Exh j blt 4 whi ch showed that f or

Frost Street Monitoring Well 7-B there has never been an

exceedance for TCE or PCE?

A The data i n the report there weren't any exceedances

in 7-B.
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0 I wil1 ask you

l4R. MALD0NADO: If I could have him approach the

exhi bi t i n on the easel and that i s from the suppl emental

feasibility study dated July 2013, it's figure 2.

I'll ask you, sir, to draw a few things on this

map for me.

A Okay.

0 Could you draw an X where Frost Street Monitoring

Well 7-8, as in boy, is on that map?

A I could certainly try. Let's try to figure thjs out.

0 Mr.

THE C0URT: You asked hjm a question, sir.

MR. MALDONAD0: I'm sorry, your Honor.

THE COURT: Just answer the question. Can you

do that?

THE WITNESS: I 'm try'ing , but I don 't th'ink I

can wi th these two parti cul ar maps.

THE COURT: Go ahead.

0 Mr, Dyber, do you see on figure 9 from the 0U-2 ROD

where it shows from Frost Street Monitoring Well 7 is

I ocated?

A Yes.

0 Do you see thjs little structure, this ljttle square

that is in the corner there?

MR. MULVIHILL: Objection. He's leading the
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wi tness, your Honor

THE C0URT: Susta'ined .

0 Based upon the I ocati on of thi s square on page 35 of

the 0U-2 ROD, can you identified that location on figure 2

from the 201 3 FS?

A I don't I can, I'm havi ng troubl e. I 'm sorry.

THE C0URT: 0kay.

0 Showing you what js Frost Street D-2 from the HDR

2013 TDI. Are you able to do that on that map, sir, that
jS, jdentify the location of 7-8.

A It I ooks

THE C0URT: You can't engage in the conversat'ion

wi th the 'lawyer. Just answer, Can you do that? Can you

answer the questjon positively or negatively, based on

what you have i n front of you.

A If they are al 1 property 1 i nes and these are property

I j nes (i ndi cati ng) then I thi nk I can. But

THE COURT: Sir, can you or can't you?

THE WITNESS: I don't want to be sure of

someth'ing that I'm not comp'lete'ly sure of .

THE C0URT: 0kay.

THE WITNESS: I 'm sorry 'if I 'm d'if f i cul t .

THE COURT: Please don't be sorry. Actually

your response is you can't answer definjtively, you can't.

There's nothing to be sorry about.
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THE WITNESS: 0kay.

MR. MALDONADO: Your Honor, I'li put before the

witness the March 10th excuse me, the December 11th,

HDR predesign investigation report and that will be

Exhi b'it 5.

THE C0URT: What year, s'i r?

MR. MALD0NADO: 2011, your Honor, December of

2011 .

0 Mr. Dyber, I w1l I show you what has been marked sheet

11 from the report I j ust referenced . Can you poi nt to me

the location of Frost Street Mon'itoring Well 7-B on that

di agram?

A It sits over there.

0 lt's I abel ed on that di agram.

A Yes.

0 Now I ooki ng at sheet 11 , are you abl e to determi ne

where on fjgure 3-2 Frost Street Monitoring Well 7-B is

I ocated?

A Yes.

0 Wou'l d you p1 ease mark that on the di agram for me?

A 0kay.

0 Are you able to mark on sheet 3-2, the location of

Frost Street monitoring well 5-B?

A 5-8. I'm sorry, I'm not certain.

0 W'ith respect to where the western edge of the p1 ume
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contour from figure 9 from the 0U-2 ROD 'is located, can

you p1 ace a mark on the map where that I i ne comes i nto the

0U-3 area?

A Okay. Let's see, can I do that? You want to know

where thi s

THE COURT: No. No. No.

THE WITNESS: Can you repeat the questi on? I 'm
sorry.

THE C0URT: No, if you want something read back,

ask me,

0 Mr. Dyber, on figure 9 from the 0U-2 ROD there's an

area where the western edge del i neated to the

contamination crosses 0ld Country Road; is that correct?

A Yes.

MR, MULVIHILL: 0bjection, leading.

THE C0URT: You are 'leadi ng. Go ahead .

A There i s yeah, there's a I ocati on where that I i ne

crosses 0l d Country Road.

O Can you mark that locatjon on sheet 3-2 from the HDR

0'Bri en Gear Feas'ibi 1 i ty Study?

A I don't thj nk I can because these maps are total 1 y

di fferent scal es,

O Is it to the east or west of the point on the map

that you designated the location of the Frost Street

Moni torj ng We1 1 7 -B?
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A The I i ne on th'is map i s to the east of Moni tori ng

Wel I 7 -8.

0 Al I ri ght . Thank you . I 'm done wi th the exhi blt ,

your Honor.

Mr. Dyber, you can go back to the stand , p1 ease.

0 Mr. Dyber, what i s your rol e i n the DEC 0perabl e Uni t
3 proj ect?

A I 'm the state contact wai t, My rol e i s done

because there is no more Operable Un'it 3.

0 When there was an Operabl e Uni t 3, what was your

goa'l?

A I was project manager for a period of t'ime.

0 How long were you project manager?

A It was a number of years and spanned the predesi gn

work

THE COURT: Can you give us a year?

THE WITNESS: Let's see. It was after the

record of decision which was 2003, and'it was up to the

point where the EPA listed the site on the MPL which was a

few years ago. So like five on six years.

THE C0URT: From 2003 to 2008 general'ly, or 2004

to 2009?

THE WITNESS: Probabl y around, very roughl y,

around 2005 to whenever the EPA listed ?s, which was

probably three or four years ago,
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THE COURT: Okay. Go ahead.

0 In your role as project manager, djd you review the

DEC OU-3 ROD?

A I read it.
0 Were you fam'iliar with it at the time?

A Yes, I was familiar with it.
0 Did you read the 2000 RI report for 0U-3 prepared by

LMS?

A At some poi nt, I di d, yes.

0 When di d you rev'iew the LMS RI report?

A That was probabl e years ago.

0 Does the 2000 LMS, RI report have a purpose?

A It was to assist us in se'lecting the remedy for 0U-3

0 Did it summarize all available data utilized in the

selection of the remedy as it existed in 2000?

A No, I don't know -- I'm not sure because I'm not

sure if additional data was collected between the RIFS

date and the R0D. So I'm not compl etel y sure of that.

0 I will put before you a copy of the DEC 0U-3 ROD.

That w'ill be marked as Exhibit 6.

Can you te1 1 by 1 ooki ng at that ROD, 'if any

addi ti onal data was checked between 2000 when the RI

report was pnepared and the i ssuance of the ROD i n 2003?

A I have to take a look.

It I ooks I i ke I 'm read'ing 'in the ROD. Af ter
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the compl eti on of the RI report i n 2000, the Bowl j ng Green

early warn'ing monitoring wells continue to be monitored on

a quarterl y bas'is, In add'iti on, each groundwater

moni tori ng wel l (one we1 
'l quadrupl et and two wel I s

cuplets) installed to the southwest of the Bowling Green

production wells in 0ctober 2001, and an addjtional

300-foot deep monitoring well was installed jn July of

2002.

These wells are also sampled on a quarterly

basi s. It appears that addi ti onal data was col I ected

after the RI report.

0 Where were those the additional data collected

f rom . What I ocat'ions?

A 0kay. It says, well, there were early warning

monjtoring wells for the Bowling Green Public Water

Supply. There's a fjgure that shows the locations, figure

3 'in thi s record of dec j si on , i t says, shows the I ocati ons

of these wel I s.

0 I w'il1 put before you a copy of the 2000,

September 2000 remedi al 'investi gati on f easi bi'li ty study

report prepared by LMS, and I believe we are up to

Exh'ibi t 7

THE C0URT: And what js the question?

0 Does that report contaj n fi gures showi ng the

sample locat'ions that were conducted prior to the issuance
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of the 2000 FS report?

A Yeah. l^Jel I , the FS report i s part of th'is .

0 Speci fi ca1 1 y, si r, I 'l I refer you to fi gures 3-4, 3-5

and 3-6, and ask you what they are?

THE COURT: F'i rst do 3-4. We'l I do them

i nd'iv1 dual 1y.

A I see in this report, I see figure 3-7, but the

previ ous fi gures are cut off, They are not I ooks I i ke

they were copi ed

THE COURT: Tell us what the first one is.

There was an inquiry about a specific entry. Can you

answer what it is or not?

THE WITNESS: Well, in this copy of the RIFS

report, there appear to be no figures that are labeled

3-4, 3-5 and 3-6.

THE COURT: Wel1 , then I guess you can't
jdentify what they are. Would that be correct?

THE WITNESS: Yes.

THE COURT: Okay.

0 Coul d I see your exhi bi t and tel I us what i s goi ng on

hene?

A Sure. Thi s i s 3-7 . And three fi gures are cut off.
MR. MALDONAD0: Ther e's a copy, your Honor,

but

THE COURT: That may be, but has it come in
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evi dence?

MR. MALDONAD0: The correct copy will, yes.

THE COURT: The question is what does

Exhjbit 3-5 represent, if you know?

THE WITNESS: Assuming this was the 3-5

THE COURT: It says figure 3-5.

THE WITNESS: From this particular report, it
I ooks I j ke a map of moni tori ng we1 I s that were sampl ed i n

August of, August of 1999, It shows the locations of the

moni tori ng we1 I s and thei r depths. It doesn't show

screen. So you woul d say, f or examp'le, a wel I has a

screen from 60 feet to 70 feet deep. Thjs just provides

one depth.

THE COURT: In whlch plume are these monitoring

wel I s? Where are they i n the general scheme of the ent'i re

property?

l4R. MALDONADO: That's where I was going, your

Honor. If you want me to go there now, I can.

THE C0URT: Yes.

THE WITNESS: The wells appear throughout the

New Cassel i ndustni al area

THE C0URT: The ent'i re area?

THE WITNESS: And south of the New Cassel

industrial area, there are a number of wells.

THE C0URT: So they take into account all of the
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p1 umes that have been 'ident'if i ed here, correct?

A I'm not sure, It seems to be. I mean looking at it
casual 1 y

THE C0URT: Look at it seriously, not casua11y.

A Look'ing at the figures, there doesn't seem to be a

I of of wel I s characterized 'in the eastern pl ume,

THE COURT: 0n1y jn the central and the western?

THE WITNESS: Seems like there are mone of

those.

THE C0URT: Okay,

O Mr, Dyber, I'll show you these figures blown up. To

the judge's point, we have a general understanding where

the eastern p1 ume has been del i neated i n the sheet before

the judge in 3-2.

Has, accordi ng to thi s sheet, as part of the RI ,

has any si ng1 e wel I been dri I I ed i n the eastern area where

the eastern pi ume i s I ocated?

A Can I see that figure?

THE C0URT: Yes, thjs is not a game. yes, of

course. Get up and look.

MR, MALDONAD0: Your Honor, do you want hjm to

come up and look at thjs figure?

THE C0URT: Yes. If you can say?

THE WITNESS: This 'is that cul -de-sac and this
'is that cul-de-sac. And I'm looking at, looks like this

1l^lEN WICKER, RPR
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wel I , thi s one wel I

THE C0URT: Sir, if I can identify by name for

the record?

THE WITNESS: Yes, 'it Iooks Iike M-10329 appears

to be within this depict'ion of the p'lume,

THE COURT: 0f the eastern plume?

THE WITNESS: Eastern.

THE C0URT: The northern part of it, sir?

THE WITNESS: Yes, by 01d Country Road.

THE COURT: Above 0ld Country Road?

THE WITNESS: No, 'it's south of 0l d Country

Road. I 'm sorry, ri ght near 0l d Country Road .

THE C0URT: Okay.

THE WITNESS: Let's see, I'l I see where thi s

one i s. Okay. I'm tryi ng to get a sense where each one

i s here.

THE COURT: Take your t'ime.

THE WITNESS: It appears only one well on this

particular map is w'ithin the depiction of the eastern

plume on the figure 3-2 here, that I can see.

0 Wh'ich wel I i s that , MF. Dyber?

A M-10329,

0 Could you please lndicate on sheet 3-2 with the

marker where that well is located?

A That's at the entrance to the cul -de-sac, So it's

OWEN WICKER, RPR
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ri ght around there (i nd'i cati ng . )

0 Other than that one sampl i ng poi nt, are there any

other sampl i ng poi nts that were taken wi thi n the eastern

plume area at this time?

A Wel I , there are none on that sheet.

0 That sheet

A That figure 3-4.

0 Let's go to figure 3-5.

A 0kay, Looking at 3-5.

O Is there any sampling point on figure 3-5 located in

the del'ineated eastern pl ume as taken j n 2000?

A It looks like that same location on 3-5 was

THE C0URT: No additional.

A No addit'ional that I can see that are in --

THE C0URT: All right.

THE WITNESS: That are i n , wi thi n th'i s

parti cul ar depi cti on.

0 I'll now show you figure 3-6 from the RI report of

2000, and ask you "i f there's any we1 1 poi nts I ocated 'i n

the del i neated p1 ume as i t appears on 3-2?

A Okay.

In figure 3.6, you have two of those wells that

were sampled for the Frost Street OU-z. You had the FSWM

7-4, you have the FSMW 6-A, and they are within because

this, the plume dep'iction on the right terminates at 0ld

OWEN WICKER, RPR
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Country Road, so jt doesn't go north of Old Country Road,

and these two poi nts are north of 0l d Country Road,

THE C0URT: You can't put them on the other

THE WITNESS: Well, I already put 7-B on this

fi gure.

THE C0URT: Because they are not because of the

area on this particular exh'ibit where you are making your

mark?

THE WITNESS: Well, 7-A and 7-8, if you extended

these Iines, would be wlthln the p1ume. Let's see if
there are any others.

Those seem to be al I the ones that are i n the

representati on of the eastern p1 umes that are on i n

figure, on figure 3-2.

(Conti nued. )
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THE C0URT: 0kay.

BY MR. MALDONADO:

0. You also referenced in reviewing the DEC 0U 3 ROD

there were certai n data poi nts taken that aren't

referenced on here after the 2000 report was prepared.

Do you recal I that testj mony?

A. Well, I said that there were there was data taken

after the RI was completed, the remedial investigation was

compl eted .

0. And the question for you, sir, iS, are any of those

addjtjonal data points that were taken between the

preparati on of the 2000 report and the preparatj on of the

2003 R0D, w'ith1n the eastern pl ume area?

MR. MULVIHILL: 0bjection,

THE C0URT: Basi s?

MR. MULVIHILL: The eastern plume as depicted on

the HDR figure 3-3.

THE C0URT: Wi th that stated, can you answer the

questi on?

THE WITNESS: I don't know.

THE COURT: 0kay.

BY MR. MALDONADO:

0. What were the data points that you read from the

EPA 0U 3 R0Ds that were installed after the preparation of

the 2000 report, but before the i ssuance of the 2003 ROD?

PAUL J. LO1'4BARDI, CERTIFIED REALTIME REPORTER
0ffi ci al Court Reporter



1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber - Di rect/l'laldonado
60

A, May I read the R0D.

(There was a pause 'in the proceedings, )

A. After completion of the report in September of 2000,

the Bowl i ng Green earl y warned moni torj ng we1 1 s have

cont'inued to be mon j tored on a quarterl y basi s.

So you have the two sets of Bowling Green early

wanni ng moni tori ng wel I s , thi s set and that set, the EW 1

B and 1 C and EW 2 B and 2 C. It says in additjon

THE C0URT: 51 r , there 'i s a questi on .

You want to repeat the questi on? You don't have

to read out loud where you are getting your answer from,

j ust i f you can answer the questi on.

MR. MALDONAD0: Let me restate it, your Honor.

THE C0URT: Go ahead,

BY MR, MALDONADO:

0, I'l I restate the questi on, Mr. Dyber.

Between 2000, when the RI report was prepared ,

and 2003, when the ROD was 'issued, additional sampling was

done per your test'imony.

Are any of those sampl i ng poi nts I ocated wj thi n

the eastern plume as depicted on figure 3-2 before you.

A. Let me look at that.

(There was a pause i n the proceedi ngs.)

A, From the ROD'it looks like none of those wells were

wi th j n thi s depi cti on ,
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THE COURT: Wi thi n the eastern p1 ume, "i s that

what you are sayi ng?

THE WITNESS: Within that depiction of the

eastern pi ume.

BY MR. MALDONADO:

0. Mr. Dyber, what was the sampl i ng of the one poi nt

that was wi thi n the eastern pl ume that you i denti fj ed so

far that bei ng N 1 0329?

A. It says on the figure 57 feet.

0. Based upon the Frost Street hydropunch data seven,

and Frost Street monitoring well 7 B data, would you

expect to fi nd contami nati on at a depth of 59 feet at the

Iocation of this monitoring we11?

MR. MULVIHILL: Objection, calls for expert

THE C0URT: Sustained as to what he would

expect.

BY MR. MALDONADO:

0. Mr. Dyber, in Frost Street hydropunch 7, what was the

I evel of contam'i nati on 'identi f ied at 60 f eet?

A. There was 0.51 parts per billion of PCE.

0. .5, a half of one?

A. Yes.

MR. MALDONADO: That's all for the exhibit, your

Honor.

(Witness resumes the stand.)
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BY l'4R. MALDONADO:

0. After the data was collected in 2000, as "identified

in the RI report, and the subsequent 'investigations were

conducted, did there come a point in t'ime where the

department made an effort to del i neate Frost Street p1 ume

or the eastern p1 ume for purposes of the 0U 3 R0D?

A. Well, as far as I could see, the data that the

data that I descri bed was what was used to wri te the 0U 3

ROD.

0. When the 0U 3 ROD was written, was an effort made to

del j neate the groundwater f I ow d'irect'ion i n the area of

the Frost Street p1 ume as i t crossed 0l d Country Road?

A. I 'm not sure ,

Keep i n mi nd I am not the author I d'idn't

become involved with this until after the ROD was written.

0. Fai r enough.

I ask you, sir, to take a look at figure 6-1 of

the 2000 RI report.

A. That's not it.
0. Fi gure.

A, I 'm l ooki ng forit.
(There was a pause in the proceedings.)

A. 0kay.

Yes, I see it.
0. What is that figure, sir?
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A. That shows groundwater or elevation contours 'in

August 1999,

0. How would groundwater elevatjon contours be

delineated jn that report?

A. It 's based on the el evati ons taken f rom 'i ndi v'idual

groundwater moni tori ng wel I s.

So that general1y they well, first they

would first they determine the depth to groundwater and

they survey the top of the wel I and then they fed them

based on that they can tel I the el evat'ion of the watelin
the wel 1 as opposed to mean sea I evel .

So then based on the wel I s that they took depth

of the water I evel s, they woul d then create these types of

maps.

O, Generally in the general sclence context, why are

groundwater el evatj ons created?

A. Generally to determine the flow direction of the

groundwater.

0. So the concept basi ca'l1y , s'i r, i s you determi ne

e1evat'ions and groundwater typ'ica'l1y f I ows f rom a hi gh

elevation to a low elevation.

A. Yes.

MR. l\4ULVIHILL: 0bjection, leading.

BY MR. MALDONADO:

O. With respect to figure 6-1, are the groundwater
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elevations contoured on that figure?

A. Yes.

0, I'm going to bring this up here and we'll go back to

the podium here, please,

A. 0kay.

(Wi tness steps down. )

BY MR. MALDONADO:

0. Further north there is a groundwater elevatjon l'isted

for that contour, correct?

A, Yes.

0. What is that groundwater elevation?

A. The furthest north 'is 70.5 feet.

0. As you proceed through the area where the eastern

p1 ume i s, do those groundwater el evat'i ons go up or down?

A. As you go in a general southerly direction, they

decrease and they go down.

0. In the environmental context, the groundwater would

flow from a higher elevat'ion to a lower elevation, is that

correct?

MR, MULVIHILL: 0bjection, leading.

THE C0URT: Sustai ned.

BY MR. MALDONADO:

0. Mr. Dyber , when a f I ow di rect'ion of a p1 ume 'i s

del j neated on a map such as thj s, how are the groundwater

fl ow di recti ons tabul ated?
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MR. MULVIHILL: 0bjection.

There is no foundation that Mr. Dyber

THE C0URT: No foundation.

l4R. MULVIHILL: He hasn't laid a foundat'ion that

Mr. Dyber knows how to cal cul ate groundwater,

THE C0URT: Do you know how to calculate

groundwater contours?

THE WITNESS: Yes, to some extent, yes.

THE COURT: What?

THE WITNESS: Yes.

THE C0URT: What was the end of that, to
THE WITNESS: Yes, to some extent.

THE C0URT: I didn't understand, to some.

THE WITNESS: To some extent.

THE C0URT: To some extent.

THE WITNESS: Yes.

BY MR. MALDONADO:

0. Have you in the course of your employment with DEC

taken maps such as 6-1 and plotted the flow direct'ion of

groundwater?

A. Yes,

0. And how do you do that, sjr?

A. Generally, the groundwater flow is perpendicular to

the equal - -

THE COURT: And you have made those calculations
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yourse'lf ,

A. Yeah.

It's not so much cal cul atj ons , i t's p1 otti ng.

THE COURT: And you have done that?

THE WITNESS: Yes.

THE COURT: 0kay,

Go ahead.

A. It goes generally perpendicular to the these equa11y,

I guess , el evati on I'ines .

THE C0URT: All right.

THE WITNESS: And the direction from high

el evat'ion to I ower el evati on .

BY MR. MALDONADO:

0, Mr. Dyber, I'm going to ask you, please, to draw from

that poi nt down where you wou'ld start the

THE COURT: For the record, from what point?

MR. MALDONADO: From the X that's drawn in the

m'iddl e of thi s map, i n a southerl y di recti on or whatever

direction you deem the groundwater flowing based on this

map to p1 ease draw the groundwater f1 owi ng.

|vlR. MULVIHILL: 0bjection.

This calls for expert testimony, your Honor.

Having h'im calculate what was perpendicular at a

particular tjme js mone properly the subject of expert

testi mony.
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THE COURT: I 'l I take i t for what i t's worth,

which may be negligible or meaningful.

Go ahead,

A. Again, th'is 'is very approxjmate because these are

approxi matj ons .

THE C0URT: It's very approximate, is that what

you sa'id?

THE WITNESS: These are rough est'imates .

THE COURT: 0kay.

THE WITNESS: Because

THE COURT: With that being understood. Go

ahead.

THE WITNESS: Yes.

A. We are drawjng from there down, draw a right angle or

ri ght angl es.

That's ki nd of the best I can do.

0. All you did, sir, was draw perpendicular lines to the

contour I'ines?

A. Yes,

0, Fa'i r enough . Thank you .

You can take your seat again on the stand, sir.
(Wi tness resumes the stand. )

BY MR. MALDONADO:

0. We also took a look at the del'ineated plume the OU 2

ROD that emanated from the Frost Street site.
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Based upon a I ook at that p1 ume are you abl e to

determine the groundwater d'irection?

A. I would much prefer to have that sort of thing where

I have groundwater

THE C0URT: Is i t that you can't def ini ti ve'ly

answer that question based on the representation shown to

you?

Is that your response?

THE WITNESS: I think that's I th'ink that

I thi nk that the accuracy that I coul d draw that I
could attempt to draw a plume would be much diminished as

opposed to even

THE C0URT: Si r, that's fi ne.

Another questi on.

BY MR. MALDONADO:

O. Are you familjar with a technjque ca11ed center plume

groundwater fl ow anal ysi s?

A. I mean, I don't think I have encountered that in the

past.

0. 0kay. Fair enough.

So in your view, Mr. Dyber, the most accurate

way to determine the groundwater flow direct'ion is to use

groundwater flow contours and to draw perpendicular lines?

l4R. MULVIHILL: Objection, m'i scharacterjzes.

THE COURT: Sustai ned ,
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BY MR. MALDONADO:

0, Now, there came a point in time, sir, when the 0U 3

ROD was i ssued, and what was the purpose of i ssui ng the 0U

3 ROD?

A. The select the remedy to clean up the 0U 3 area.

0, How many plumes are identified in the 0U 3 ROD?

A. Three.

0. What were they called?

A. Eastern, central and western plumes.

0. And the investjgation of those plumes, we looked at

the exhi bi ts al ready, wj th al I the data poi nts

investigation was done by punching a series of wells

through the New Cassel area and the area south of 0l d

country Road to determjne the locatjons of the three weils

and they are on these figures, 3-4, 3-5 and 3-6 from the

2000 RI.

Is that correct?

MR. MULVIHILL: Objection, ieading.

THE C0URT: Sustai ned,

BY MR. MALDONADO:

a. What were the purposes of drilling these holes as

depicted on 3-4, 3-5 and 36?

A. To determine jts nature and extent of groundwater

contami nat"ion.

0. Mr. Dyber, as we sit here today, you know whqre the
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eastern p-lume is, correct?

MR. MULVIHILL: Objection, calls for

THE COURT: Sustai ned.

BY MR. MALDONADO:

0, Does the figure 3-2 before the judge demonstrate the

locatjon of the eastern plume as we know where it is

today?

MR. MULVIHILL: Objection, calls for expert

testi mony.

THE COURT: Sustai ned.

MR. MALD0NADO: Wjthdrawn, your Honor.

BY MR. MALDONADO:

0. Mr. Dyber, what does figure 3-2 represent with

respect to the pl ume desi gnated eastern p1 ume on the

fi gure?

A. Well, it shows approximations of the groundwater

contam'inat'ion contour lines based on the data that was

used to create that figure.

0. We have a'l ready establ 'i shed , si r, at the ti me the

2003 ROD was done, there was one sample taken in the area

of the eastern p1 ume.

MR. MULVIHILL: 0bjection,

BY MR, MALDONADO:

0. Is that correct?

THE COURT: Sustai ned,
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BY MR. MALDONADO:

0. How many samples were taken jn the area of the

eastern p'lume prior to the issuance of the EpA 0U 3 ROD?

MR. MULVIHILL: Objection.

THE COURT: It's asked and answered.

MR. MULVIHILL: It also hasn't been established

where the eastern p1 ume j s.

How can he testi fy

THE COURT: All right.

Let's go on.

BY MR. MALDONADO:

0. In the EPA 0U 3 ROD, Exh'ibit 6, sir, I'm going to ask

you to I ook at Exhj bj t 5

THE COURT: Counsel, how much longen do you

anti c'i pate wi th thi s wltness?

MR. MALD0NAD0: I th1nk, Judge , at most another

45 mi nutes to an hour.

THE C0URT: Go ahead.

A. You are saying Exhibit -- the EpA 0U 1 R0D?

0. The DEC 0U 3 ROD, sir.
A. 0kay. Sorry.

(There was a pause in the proceedings.)

A. And you are saying figure 6.

Okay, I'm looking at figure 6 jn the DEC 0U 3

ROD.
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O. What does that figure what is represented in that

fi gure?

A. It says it's the area of historically impacted

groundwater from 1977 to 2000, and it's for the 100 to 124

feet below ground surface.

0. F'irst of all , js that a typographical error jn the

legend when it says 1997 to 2000?

A. No, I said 1977 to 2000 oh, is that a

typographi cal I don't know.

0. Are you aware of any data being collected between

1977 and 1997?

A. I don't know if they consider because there's been

a I of of data col I ected on i n the New Cassel 'i ndustri al

area for decades.

So I don't know i f they consi dered data that was

taken pri or to the

THE C0URT: So you don't know jf it's a

typographi cal error?

THE WITNESS: I don 't know 'if i t' s a

typograph'ical error.

THE COURT: Okay.

BY l4R. MALDONADO:

0. So figure 5 represents the groundwater does figure

5 represent the groundwater contours at the depth of 65 to

99 feet contai ned i n the R0D, the DEC 0U 3 ROD?

PAUL J, LOMBARDI, CERTIFIED REALTIME REPORTER
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A. Yes, for the years again 1977 lo 2000.

0. What does figure 6 of the DEC 0U 3 ROD depict?

A. It says it's the area of hjstorically impacted

groundwater from 1977 to 2000 from 100 to 124 feet deep

'interval 
.

0. Does it show three separate p'lumes, sjr?

THE C0URT: Could you stop talking jn the back.

Go ahead.

A. Figure 6 shows three separate plumes, or depicts

three separate plumes.

0. Was an attempt made in the jnvestigation leading up

to the i ssuance of the 2003 DEC ROD to del'i neate the deep

porti on bel ow 124 feet eastern p1 ume?

A, Eastern p1ume, without read'ing the R0D, I don't know,

Agai n, I'm not

THE COURT: All right. That's your answer. You

don't know.

Go ahead.

BY MR. MALDONADO:

0. Was a determ'ination made in the DEC 0U 3 ROD as to

the I ocati on of the eastern p1 ume?

A. The I ocation

0. Below 124.

A. Let's see, let me look and see if there is deeper --

THE COURT: Sir, you don't have to think out

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
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I oud because everythi ng you say i s bei ng taken down.

THE WITNESS: Okay.

THE COURT: So keep internal comments internal.

THE WITNESS: Okay.

THE COURT: I know jt's d'iffjcult, but do your

best.

THE WITNESS: Al I ri ght.

THE C0URT: Thank you.

A. I am seeing figures jn the 0U 3 ROD that depict

deeper and, I guess, deeper groundwater contamination

plumes for the New Cassel industrjal area.

O. Which figure are you referring to, sir?

A. F'igure three depicts the plumes from 65 to 200 feet

deep.

Figure seven depicts the piumes fron 125 to 200

feet deep. Figure three was from 1996 to 2000 and figure

seven i s 1977 to 2000.

Fi gure 1 1 depi cts the contami nati on and p1 umes

from 1 25 to 200 feet deep and i t's data from 1 998 to 2000.

Those are the depictions that they have.

a. So with respect to fjgure three, sir, that you just

referenced fi rst, i t shows three separate p1 umes, correct?

A. It shows them down to a hundred parts per billion.
0, Can you point out on this map where Frost Street

monitorjng well 7 B would be located?

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
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A. Okay,

I think over here on that location.

0. Could you mark an X and indicate on that map where

that woul d be and mark i t Frost Street moni tori ng we1 1 7

B.

A. Okay.

0. So Frost Street monitoring well 7 B is located in the

area right between the eastern most plume and the central

p1 ume.

Is that an accurate statement, si r?

A. Well, it appears to be on the edge of the depicted, I

guess, at hundred parts per bill'ion contour of the central

p1 ume.

0. Does a depict'ion based upon the nondetect data

contained in Frost Street monitoring well 7 B support the

depi cti on that's on thi s drawi ng?

|v1R. MULVIHILL: 0bjectjon.

BY MR. MALDONADO:

0. Figure 3?

MR. MULVIHILL: Leading and calls for expert

testi mony.

THE COURT: Certainly it's leading.

So i t's sustai ned.

MR. MALDONAD0: Got you,

THE C0URT: Good.
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BY MR. MALDONADO:

0. I'm going to show you figure seven now, sir, blown

up.

What js this figure?

A. It shows, again, a representation of the groundwater

contaminat'ion plumes from the New Cassel industrjal area

for the depth i nterval of 125 to 200 feet bel ow ground

surface from the years 1977 to 2000.

0, Can you jnd'icate on f igure seven where monitoring

well 7 B is located, Frost Street monjtoring well 7 B, as

'i n boy.

A. It's over there, do you want me to writing anything?

0. Yes, please,

A. Okay.

MR. MALD0NADO: Judge, would this be a good spot

to take a break?

THE C0URT: Sure.

[,.1e'l I resume at 1 o'cl ock.

MR. MALD0NAD0: Thank you.

(Luncheon recess. )

(Continued on next page.)
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AFTERNOON SESSION

THE C0URT: You're still under oath, Mr. Dyber.

THE WITNESS: Yes, ma'am.

THE C0URT: Go ahead.

BY MR. MALDONADO:

0. Good afternoon, Mr. Dyber. We will contjnue your

exami nati on ,

I would ask you to look at the EPA 0U-3 record

of deci sj on and turn to page 1 5, p1 ease.

A. DEC?

0. The DEC 0U-3, yes,

At the bottom of that document, contj nui ng over

to the next page, there's a sentence that reads:

The contouri ng resul ted i n three i nd j v'i dual

p"lume areas over three of the depth 'intervals examined, 0

to 64 feet below ground surface, 64 to 100 feet below

ground surface, 100 to 125 feet below ground surface, w'ith

the exception of the deepest level, 125 to 200 feet below

ground surface, where on1 y two apparent p1 ume areas are

found.

A. Yes , I read a'long wi th you ,

0. Do you agree w'ith that sentence?

THE C0URT: Does he agree there are only two

p1 ume areas?
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MR, MALD0NADO: Two areas at that depth.

THE C0URT: Do you agree wjth that statement?

A. Based on the data that they took for this and

cons'idered in this ROD, I don't disagree with it. I have

no reason to d'isagree with it, I have no way of

confi rmi ng i t.
0. Based on the data you know today, do you agree with

that statement?

A. I don't thi nk. . .

THE COURT: Can you answer that question, sir?

THE WITNESS: I'm trying to think if I can.

(Pause i n proceedi ngs. )

A. I think there's been a lot of data collected since

th'is ROD was pubf ished, and I think it would be diff icult

to see how cl ose thi s characterj zatj on matches the fai r1 y

extensive data that was taken since th'is ROD was issued.

0. What data in the ROD supports that statement we just

read?

A. I think we I think since the ROD we've continued

to 'identi f y three pl umes.

0. At all three depths?

MR. MULVIHILL: 0bject'ion, mischaracterizes the

ROD.

THE C0URT: Sustained.

He's answered the question, He said three
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p1 umes .

BY MR. MALDONADO:

0, Based on current data?

A. When we're saying current data, the most recent data

we have is a few years old. So, I mean, I don't know if I

call that current data.

0, I'l'l restate it.
The most recent data?

A. Through the most recent data, the reports and

everything that's been done, continues to identify three

p1 umes.

0. Do you know what year, sir, the plume drawn in the

DEC 0U-2 depicted 'in figure 9 was drawn?

A. What year it was drawn?

0. Yes.

A. Okay.

THE COURT: That's not i nd'icated on the exhi bi t?

MR, MALD0NADO: It is.

THE C0URT: Is this a trick question?

MR, MALD0NADO: I can lead him.

THE C0URT: It states it on the exhibit?

MR. MALD0NAD0: Yes.

THE C0URT: So...

BY MR. MALDONADO:

O. lvlr, Dyben, was thi s p1 ume as depi cted i n fi gure 9

Mary Ann Steiger, CSR
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drawn in 1998?

A. Was the figure drawn in 1998?

I guess the best I can say i s i t was drawn at

some period of tjme between the summer of 1998 and when

thi s ROD was pubf i shed i n March 2000.

0, And th'is figure was drawn prior to the jssuance of

the 0U-3 ROD, correct?

A. Yes,

0. Do you know why these two plumes are drawn

di ff erent'ly, the pl ume j n the OU-2 ROD for the

decontamination comjng from Frost Street properties and

the deeper plume referenced in the 0U-3 ROD?

MR. MULVIHILL: 0bjection, leading.

THE COURT: Sustai ned ,

BY MR. MALDONADO:

0. Mr. Dyber, what are the contour l'imits of

contamjnation 'in f igure 7 in the DEC 0U-3 ROD?

A. Looks l'ike the lowest contaminant concentration

contours were 100 parts per b'illion of total V0Cs.

0. And Frost Street Monjtoring Well 78 is located jn the

middle of that massive contaminat'ion identified in the

fi gure, correct?

MR. MULVIHILL: 0bjection, leading.

THE COURT: Sustai ned ,

Mary Ann Ste'iger, CSR
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BY MR. MALDONADO:

0. Where is Frost Street Monitoring Well 78 located wjth

respect to the p'lume on that map?

A. It appears to be between the thousand part per

billion line and the hundred part per billion line.

0. Was 100 part per billion or 1,000 part per bill'ion

levels ever found in the Frost Street Mon'itoring Well 78?

A. Not in any of the data that we rev'iewed earl jer.

0. Do you know why no samples were taken'in the plume

area as i nferred south of 0l d Country Road duri ng the

0U-3, DEC 0U-3 i nvestigation?

A. I'm not sure that that's correct.

The onl y thi ng that I know i s that you showed me

a few maps wi th sampl i ng I ocati ons , and on those maps

there were no -- well, we had that one in the one location

that was

THE COURT: Si r, i s your answer i ni t'ia1 1y you

answered thi s questi on by sayi ng, I don't know apparentl y.

I don't know that that's necessari i y an accurate

statement, so are you standi ng by that?

THE WITNESS: I 'm sorry. I 'm confused.

BY MR. MALDONADO:

0. Let me restate the question, please,

THE COURT: Pl ease.

Mary Ann Stei ger, CSR
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BY MR. MALDONADO:

0. We went through the LMS 2000 RI report and identjfied

the vari ous sampl i ng poi nts that were conta'i ned j n that

report; do you recal I that?

A. Yeah, you showed me the figures with d'ifferent

sampl i ng i ocat'ions , yes ,

0. Then we went through the 0U-3 ROD and from the

1 anguage of that you were abl e to determi ne certaj n other

poi nts where sampl es were taken between the 2000 report

and the i ssuance of a 2003 ROD; do you recal I that?

A. Yes.

0. We went through the exercise of comparing those

locat"ions to the map, and you testified that one well had

roughl y 59 or 60 feet was taken i n the area where the

Frost Street eastern p1 ume i s I ocated; do you recal I

testi fyi ng to that?

|\4R , MULVIHI LL: Obj ecti on , mi scharacteri zes h'i s

testi mony.

He testified that was in the area of the eastern

plume as depicted by HDR.

THE C0URT: That 's correct , because I bel 'i eve

that questi on was amended by the mi stake. Okay.

A. 0f the maps you showed me, I believe it was just that

one location that was within the depicted eastern p1ume.

0. The questjon, sir, is do you know why no other

Mary Ann Steiger, CSR
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sampl es were taken i n that area?

A. I don't know that that's true,

THE COURT: You don't know that there weren't

other sampl es; 'i s that what you're sayi ng?

THE WITNESS: I don't know, I have to take his

word folit.
THE COURT: Let me ask you something.

Would all of the samples ever taken always been

depi cted?

THE WITNESS: I haven't looked at the other maps

i n the ROD. I on1 y I ooked at the ones he showed me, and

for that matterin the RIFS. I can't take his word for

the fact that that was the enti re that that was the

enti re uni verse of sampl i ng that was taken.

THE COURT: If sampl i ngs were taken, woul d they

be depi cted? Woul d i t ever happen that sampl i ngs were

taken and not depi cted?

THE WITNESS: Definitely samples that were taken

for the RI report woul d have certaj nl y been depi cted .

I did read somewhere that they did consider data

as part of the RI report that was col I ected pri or to the

RI report , and I 'm not sure i f that's depi cted i n the

actual RI report as i ndi vi dual sampi i ng poi nts.

THE COURT: Thank you.

Go ahead.
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BY MR. MALDONADO:

0. Th'is depiction of the deeper plume on figure 7 from

the DEC 0U-3 ROD, are you able to tell what the flow

di recti on of that p1 ume "is?

A. I honest'ly woul dn't I woul dn't f eel comf ortabl e,

I wouldn't feel comfortable estimat'ing it from there.

0. Are you able to say, sir, whether the flow direction

of that plume is consistent with the groundwater flow

direction you drew on that map?

MR. MULVIHILL: Objection, calls for expert

testi mony.

THE COURT: I'm sorry, what?

MR. MULVIHILL: It calls for expert testimony.

THE C0URT: The question js whetherit conforms

to a line he drew on the other one. Yes, that would call

for an expert. He sai d he can't answer i t, so how can he

say it's accurate in comparjson to what he already drew.

Sustai ned .

BY MR. MALDONADO:

0. Mr. Dyber, did there come a point in tjme, after the

issuance of the 2003 DEC 0U-3 ROD, that additional

investigation work was conducted 'in the New Cassel

industrial area site south of 0U-3 or south of 0ld Country

Road?

A. Yes, additional sampling was conducted.

Mary Ann Stei ger, CSR
Offi ci al Court Reporter



1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber Di rect /l'lal donado

0. When was the next sampling event, sir? 
85

A. There were I believe they continued to sample

existing monitoning wells after the ROD so that was so

there were, incl udi ng the earl y moni tori ng wel I s, so that

I thi nk was the - - woul d be the fi rst sampl i ng that was

done after the ROD was i ssued.

0. Are any of those monitoring we11s that you testjfied

to located in the area that's depicted on 3-2 as the

eastern p1 ume?

A. I'm not sure,

0. Are you aware of any monitoring we11s being jnstalled

in that area prior to the retention of Dv'irka & Bartilucci

to do a pre-design investigation?

A. I don't know of any new we11s, but I really didn't

I di dn 't manage the proj ect unt j I we reta'ined Dvi rka &

Bartilucci, so I don't have a lot of information on that

peri od of ti me.

O. Were you the project manager at the tjme D&B was

retained to do a pre-design investigation?

A. Yes.

0. Do you know if addjtional wells were installed as

part of that "invest j gati on?

A, D&B installed a number of temporary monitoring we11s

throughout the New Cassel i ndustrj al area at several

different depths. I'm not sure if we have any permit

Mary Ann Ste'iger, CSR
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moni torj ng we1 1 s ,

0. I'm going to show you, sir, what's been marked

Exhi b'i t 11 , the pre - des'i gn i nvesti gati on report prepared

by D&B dated Apri 1 of 2009.

MR. MULVIHILL: What number are we up to?

MR. MALD0NAD0: I think it's 11.

MR. MULVIHILL: What are 8, 9 and 10? Can we go

through what exh'ibits 8, 9 and 10 are? Fjrst of all , I

don't know wh'ich one is which and I've only been g'iven

two.

MR. MALD0NADO: She marked a number of them

duri ng the I unch break as i nstructed,

(Pause i n proceedi ngs. )

THE COURT: Are we straight on the exh'ibits now?

MR. MULVIHILL: Yes, thank you.

BY MR, MALDONADO:

0. Mr, Dyber, as a result of the D&B investigation that

occurred prior to 2009, do you know how many additjonal

wells were 'installed?

A. We have temporary monitoring wells. Let me find the

fi gure.

0. How many, sir?

A. I'm looking.

(Pause i n proceedi ngs. )

Looks l'ike they did 10 temporary monitoring well

Mary Ann Stei ger, CSR
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I ocatj ons, I'm sorry, 9 temporary moni tori ng wei 1

I ocati ons .

0. 0f the 9 temporary monitoring wells, were any

installed wlthin the area designated eastern p'lume on

fi gure 3-2?

If you want, you can get up and look at it.
THE WITNESS: I'l I take a qui ck I ook over there

to refresh my memory.

(The wi tness steps down. )

(The wi tness resumes the stand. )

A. Looks like one of the locations TMW-7 was installed

wi thi n that depi cted area.

THE COURT: Excuse me, Off the record.

(A discussion is held off the record,)

BY MR. MALDONADO:

0. I'm sorry, sir, do you know what the results of that

TMW-7 were?

A, Wi thi n the fi gur e I 'm readi ng shows the resul ts j n

total volatjle organic compound concentrations for several

d'if f erent depths ,

It says that 65 feet, 468 parts per billion; at

85 feet, 494 parts per billion, and 105 feet, 959 parts

per billjon, and 125 feet,917 parts per billion, and 145

f eet , 876 parts per b'il I i on, and 165 f eet, 763 parts per

b'illion, and 185 feet deep, 11 ,734 parts per billion, 205

Mary Ann Steiger, CSR
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feet deep, 7,113 parts per billjon, and 225 feet deep, 136

parts per billion, and 245 feet,145 parts per billion, at

265 feet, 69 parts per bi I I i on, and at 285 feet, 54 parts

per billion,
0. In addi t'ion to the temporary moni tori ng we1 1 s , were

other wells sampled as well, figure 3-2-1, sir?

THE C0URT: You mean in the other plumes?

|'4R. MALDONAD0: As part of the investigation

were other exi sti ng moni tori ng wel I s sampl ed ,

THE COURT: Just in the entire area.

MR. MALD0NAD0: That's the first question.

(Pause in proceedings. )

A. Yes, jt seems ljke a number of existing monitoring

wells were sampled as part of this work.

O, Were any of those monitoring welis that were sampled

located w'ith'in the plume area on figure 3-2 des'ignated the

eastern p1 ume?

A. No, none of them appear to be within that depiction.

0. Did there come a point in time, sir, when you hired

another when I say you, DEC hi red another contractor to

conduct an 'investigation of the DEC 0U-3 after the D&B

report prepared in 2009?

A. We h'ired another firm to continue w'ith the remedial

desi gn .

0, What was the name of that f"irm?

Mary Ann Stei ger, CSR
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A. HDR.

0. I show you, sir, a report prepared by HDR in March of

2010 called the pre-design invest'igation evaluation

report.

Sir, is it fair to say that HDR d'id not do any

sampl i ng when they prepared thi s report?

(Pause i n proceedi ngs. )

A, It seems, yes, you're correct,

O, Djd they propose a samp'ling ground of addit'ional

sampl es to be conducted after the date of thi s report?

A. As part of the work they proposed.

0. What is the work that they proposed in this report?

A. We have we1 1 , I thi nk they' re proposi ng to instal I

additional monitoring we11s, and they're mod'ifying the

I ocati ons of the proposed extracti on wel I s or at I east one

of the proposed extracti on wel I s,

0. 0n page 16 of that report, sir, there's a sentence

that reads:

Improvement to the exi sti ng groundwater

monitoring network are required for the design of a

remed'i ati on system to address the groundwater

contamjnat'ion withjn the off-sjte study area.

Do you agree wjth that statement at the t'ime?

A. Yes.

0. Why did you agree with that statement?

Mary Ann Steiger, CSR
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A. One of the main reasons when you do addjtional

monitoring wells was because the subsequent work which was

originally proposed in HDR's work plan included a pump

test.

And when you do a pump test, you pump the water

from one wel I and you moni tor the water I evel s at that

well and other wells around it,
So you need and some of these wel I s were

installed so that they could have so they could monitor

wells near the pumping well and use that informat'ion and

design the full scale extraction treatment system.

0. In addition to the extraction wells, HDR was

recommending installing a series of monitoring wells in

and around the area that js identified on figure 3-2 as

the eastern p1 ume; j s that correct?

MR. MULVIHILL: 0bjection, leading.

THE C0URT: Sustai ned .

BY MR. MALDONADO:

0, Did HDR, in that 2010 report, suggest installing

mon'itori ng we'l I s around the eastern p'lume?

(Pause in proceedings. )

A. Looks like some of the monitoring wells that were

proposed were 'i n the eastern p1 ume area.

0. Dld there come a point jn time when those monitoring

wells were installed?

Mary Ann Stei ger, CSR
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A. Yes.

0. Who d'id that work?

A. HDR and the subcontnactors.

0. Was that work summarized in any report?

A. It's the pre-design investigation report,

0. That's exhibit 5 before you, sir, a report prepared

by HDR entitled pre-design investigation dated December of

2011 .

A. Yes.

0. I would ask you, sir, to look at the site plan

contai ned i n that document.

A. That's figure 2 or sheet 2?

O. Sheet 2, yes.

A. Yes.

0. What does sheet 2 indicate, sir?

A. It shows the operable unit three area, various

I ocati ons of the mon'itoring we1 1s , and al so the temporary

moni tori ng we1 I s that D&B put i n.

0. 0f the mon'itoring we11s that were installed by HDR

prior to 2Q11, how many of them are located in the eastern

p1 ume area as depi cted on fi gure 3-2?

A. Can you repeat the question.

THE COURT: How many of the proposed wells

actual 1y were af fected 'in pl ume three?

MR. MALDONADO: He' s ta1 ki ng about 'instal I ed .

Mary Ann Steiger, CSR
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BY MR. MALDONADO:

0. How many of the jnstalled wells by HDR prior to 2011

are located within the eastern piume as designated on

fi gure 3-2?

A. If you count the extractjon we1l, it appears that

four of the wel I s wi thi n the depi cted area.

THE C0URT: How many that were not extraction

wel I s?

THE WITNESS: Three wells other than the

extraction wel I .

BY MR. MALDONADO:

0. Three moni tori ng we1 I s and one extract'i on wel I ?

A, Yes.

0. And the extract'ion well can also be used as a

moni tori ng we1 1 , correct?

A, Yes, you can sample that.

0. After the 2011 HDR report, fron 2Q11 to this date,

were any addi t j onal sampl i ng poi nts 'instal 1 ed anywhere 'in

the EPA 0U-1 area, former DEC 0U-3 area?

MR. MULVIHILL: Obj ectj on, ca1 I s for

specul ati on.

THE C0URT: Do you know the answer, sjr? Could

you answer that w'ith certitude?

THE WITNESS: I'm not aware of any.

THE COURT: 0kay.
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BY MR, MALDONADO:

0, Are you aware of any add'iti onal i nvesti gati ons that

were sanctjoned by DEC in that area after the HDR 2011

work?

A. No.

0. You're the project coordinator with EPA, correct?

A. Yes.

0. Are you aware of any EPA projects that installed

additional wells in that area after 2011?

A. No.

MR. MALD0NADO: I'll ask you to come up to the

fi gure, sj r , 3-2.

(The witness steps down.)

BY MR. MALDONADO:

0. In 2003, when you did your ROD, the DEC 0U-3 R0D, how

many of the data poi nts i n thi s area desi gnated eastern

p1 ume were you abl e to rel y upon.

(Pause in proceedings. )

A, I'm not sure, because I'm not sure what a couple of

the wells were installed.

0. Which couple of wells are you talking about?

A. I'm trying to remember when MW-7 was 'installed. B-9

and 13 and 14. I'm not remembering when they were

'instal I ed.

O. Let's start w'ith the Frost Street Mon'i tori ng We1 1 s 13

Mary Ann Stei ger, CSR
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and 14.

Do you know who i nstal I ed them?

A. Wal den Assoc'iates.

0. That was done pursuant to their 0U-2 consent order

obligations, correct?

A. Yes.

0. Do you know what year the consent order was signed?

(Pause i n proceedi ngs. )

THE COURT: Do you know, sir?

THE I^IITNESS: I need to ref resh my memory.

MR, MALDONAD0: Can you sti pu1 ate 'it was si gned

i n 2003?

MR. MULVIHILL: Yes.

MR, MALDONAD0: Can we stipulate it was 2003, or

do you want me to show it to him?

BY MR, MALDONADO:

0. I'll show you what's been marked as an exhjbit.

THE COURT: Do you stipulate to that?

MR. MULVIHILL: Yes, that thjs agreement was

entered into in 2003.

THE COURT: Okay.

BY MR. MALDONADO:

0, Does that refresh your recollection, sir, that the

Frost Street Monitoring We1ls 13 and 14 were installed

after the ti me when the RI report was done for the 2003

Mary Ann Steiger, CSR
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ROD?

A, Yes, it does.

They were i nstal I ed after.

0. What were the other wells you had questions about in

terms of the timing?

A. MW-7. I don't remember when that was installed.

0. Temporary monitoring well 7?

A. Th'is one, MW-7.

0. The one in green here?

A, Yes.

0. That's TMW-7?

A. 0h , I d'idn't see the T.

0. You testified that was installed by D&B, correct?

A. Yes.

0. What year was that done?

A. It was done after the R0D.

0. Are there any other we11s you have questions about

whether or not they were i nstal I ed pri or to the j ssuance

of the R0D?

A. No, it looks 1ike all of the wells dep'icted there are

post - ROD .

(Continued on next page.)
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when B-9 was put 'in?

THE COURT: What?

THE WITNESS: I 'm revi sj ng that. I 'm tryi ng to

remember when B-9 was put jn.

0 What wel I , si r?

A B-9.

0 Do you know if that was done before or after the work

on your DEC 0U-3 R0D?

A I'm trying to remember many of the investigations B-9

was associated with.

THE COURT: How much longer for this line of

questi oni ng?

MR. MALD0NAD0: For thi s I 'ine of questi oni ng?

THE COURT: For this witness.

MR. MALD0NADO: Ten m'inutes , your Honor.

0 Mr. Dyber, I 'fl done wi th that exhi bj t,
Sjr, 'is it a fair statement to say post-2003

there was avaj I abl e a I of more data i n the area depi cted

as eastern plume 3-2 than prior to 2003?

MR. MULVIHILL: 0bjection, leading.

THE C0URT: Sustai ned .

0 Di d you have suffi ci ent data i n 2003 for you to

del i ni ate the p1 ume area of the Fnost Street p1 ume?

|v1R. MULVIHILL: Object1on. Calls for an expert

OWEN WICKER, RPR
OFFICIAL COURT REPORTER
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test'imony.

THE COURT: 0verrul ed.

A I thi nk as I tal ked about before, and agai n I di dn't

use this SRI of the report, but it didn't say it took into

account data that was col I ected pri or and pri or

i nvesti gati ons before the RF i nvesti gati ons report. I 'm

not very f amll i ar wi th the speci f i cs

THE C0URT: Are you saying you can't answer that

questi on?

THE WITNESS: So I don't know. I don't know

I can't compare the two.

0 Did you agree at some point wjthin the delineation

within the figure 3-2 of the eastern plume?

A For the purposes of designing a remedy, I didn't see

any reason to tel I them to change i t.
0 In your experience, sir, before you designed a

remedy

THE C0URT: Experience as what?

|\4R. MALDONAD0: As an environmental project

manager,

O Is it fair to say you need to understand where the

contaminatjon is before you design a remedy to clean it
up?

A Yes,

0 And that's exactly what happened with respect to the

OWEN WICKER, RPR
OFFICIAL COURT REPORIER
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HDR work i n the suppl emental feasi bi 1 i ty study memorandum;

i s that correct?

MR. MULVIHILL: 0bj ecti on ,

THE C0URT: Sustai ned.

0 D1d there come a poi nt i n t j me , si r, you attended an

EPA publ i c heari ng?

A Yes.

0 And do you recall showing to the pubfic a depiction

of the three p1 ume areas at the meeti ng?

A I wasn't i n the audj ence. I di dn't show anyone

anythi ng,

0 You were i ntroduced to the audi ence as the DEC

representati ve?

A I don't remember if I was, But it seemed as if I

coul d have been.

O So you weren't there as a representati ve of the New

York State Department of Envi ronmental Conservati on?

A Yes, I was.

0 And there was a p1 ume area map put up at that

meeti ng. Do you recal I that?

A I don't recal I the speci fi cs of that meeti ng, It's a

whjle back. I just remember attending.

0 Do you recal I whether a handout was gi ven to the

publ i c as to the meeti ng?

A I don't remember.

O\,IEN WICKER, RPR
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A I remember that the EPA representati ves expl ai ned the

PowerPoint presentation where they explained the

contamination and the proposed remedy.

0 I will show you an exhlbit, sir, and ask you if th'is

i s the PowerPo'int presentat'ion that was made at that

meeti ng?

A lt's been a long time. I don't remember what it
looked like at the time. I'm not saying

THE COURT: It's understood.

0 Did you participate strike that.

Are you f amil'iar wi th the publ i c comment

procedure, or the PRAP, was jssued?

A Yes.

0 Was that done i n thi s case?

A Yes.

0 Did you participate in responding to the comments to

the PRAP i n th'is case?

A I bel i eve that the EPA sent us the'i r comments and

proposed responses and we I ooked at them.

THE COURT: The question was did you, you

THE WITNESS: Yes, I, when they sent me their

comments and proposed responses.

THE C0URT: Who is "they," s'ir.

THE WITNESS: The EPA sent me thei r comments and

OWEN WICKER, RPR
OFFICIAL COURT REPORIER
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proposed responses and I I ooked at them.

0 Mr. Dyber, I'l I ask you to I ook at comments three and

fourin the ROD.

A 0kay,

THE COURT: Let us know when you have yout'

answer. Are you done?

THE WITNESS: It's been a long time.

THE COURT: AlI right.

THE WITNESS: I 'm sorry. I 'm al most done.

THE COURT: Maybe you can bring up three and

four,

THE WITNESS: Okay, I've read those comments.

THE COURT: Do you agree with those comments?

0 First, did you participate in preparing the responses

to those comments?

A My memory was I rev'i ewed , I ooked at thei r responses,

0 Did you agree with the EPA's responses?

A Di d I agree at the tj me? I 'm not certaj n. I 'm not

certain whether I had any whether at the time I had any

comments on thei r comments.

O Do you presentl y agree wj th those comments?

MR. MULVIHILL: Objection, Kind of a compound

questi on. Two comments. There's a I of of facts. Each

comment has a number of di fferent facts i n them. It's
ki nd of a bl anket questi on.

OWEN WICKER, RPR
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of the data.

Obviously the fact that MW-15 js at one depth

and was only sampled once during all our investjgations.

So that makes it that to me makes 'is an indication

to pause as to whether that one sampl e at that one depth

i s the basi s of a separati on between the p1 umes or a cl ean

separation between the plumes,

Obviously some of the maps that you showed me

from the ROD had showed commj ng1 i ng between the p1 umes i n

the past, So those are the general , those are my general

concerns wi th that statement.

MR. MALDONADO: Permi ssi on to 'l ead , your Honor.

THE COURT: I thought you would be done with him

but you're not,

MR, MALD0NADO: I have to clarify that answer,

pi ease.

THE COURT: Clear it up? I don't know, It's
pretty cl ear.

MR. MALDONAD0: Wel I , I 'l I make i t cl earer for

you,

THE COURT: I 'm cl ear. I don 't need 'it cl ear ,

but thank you.

Any other area of i nqui ry for the defendant?

0 Mr. Dyber, did you give an affidavjt in this case jn

support of the approval of the concept decree consented to

OWEN WICKER, RPR
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THE COURT: Forgive me. Is there anything in

e'ither of those two comments that today you would

disapprove? Is that the question?

MR. MALDONADO: That 'is the questi on , your

Honor.

A The one thi ng that 'leaps out at me was the sentence,

lack of contamination detected, the lack of contamination

detected in MW-15 also supports the conclusjon that the

0U-1 eastern groundwater plume is separate from the U0-1s

central pl ume and the groundwater fl ow 'i s toward the south

southwest.

The rest of jt I agree wjth, but that MW-15

supports that conclusion. That's the thing that 'leaps out

at me.

a Why do you disagree with that?

THE C0URT: Well, he didn't say he disagrees

wi th 'it . It 1 eaps out at hi m .

0 How does i t 1 eap out at you?

A I th'i nk there may be between the eastern and central

pi umes.

0 Based on what data, si r?

A Coupl e of thi ngs. Fi rst of al I , HDR i n most of the

reports they gave us, stated that the p1 umes overl ap at

the edges, so that i s somethi ng that may i ndi cate that,

and they took the data and that was thei r i nterpretati on

OWEN WICKER, RPR
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by other parti es?

A Yes.

0 In that affidavit d'id you characterjze the three

p1 umes, central , eastern and western as dj sti nct p1 umes?

A Yes.

0 Do you stand by that statement today?

A Yes.

MR. MALD0NADO: No further questions, your

Honor.

THE C0URT: Okay, We'll take ten minutes.

MR. MULVIHILL: Thank you, your Honor,

(Whereupon, a recess was taken. )

(Conti nued. )
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CROSS- EXAMINATION

BY MR. MULVIHILL:

THE C0URT: You are still under oath, Mr, Dyber.

THE WITNESS: Yes, your Honor.

O Good afternoon, Mr. Dyber. My name j s Dan Mul vi hi I I ,

Assi stant Attorney General , and I'm counsel for the

p1 ai nti ff, the State of New York j n thj s matter.

I'd 1 i ke you to take a qui ck I ook back at a

couple of exh'ibjts that have been marked 8, 9 and 10 on

these figures.

We'l I start wi th, Mr. Dyber, thi s j s Exhj bi t 8.

Thjs was Exhibit 8 that was shown to you. Can you just

read what the ti tl e of that i s?

A Moni tor j ng we1 
'l sampl es , Apri 1 1999 , round one.

0 And can you read what the name of fi gure 5 i s?

A Mon'itori ng wei 1 samp'les , August 1999, round two.

0 And final1y this one, 3.6.

A Mon'itori ng we'l 1 sampl es , January 2000, round three.

0 Do you know duri ng the compi 1 i ng of the RI report,

whether LMS cons'idered samp'ling other than those three

rounds of sampl i ng depi cted on those demonstrati ves?

A Agai n, as I stated before, there are RI reports that

they al so consj dered earl i er sampl i ng.

0 Just look at this figure, 3.4 for a second. Actually

I et's go to the easel .

)r,,lEN WICKER, RPR
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Do you remember bei ng asked i f there were any

wel I s on fi gure sampl ed on 3.4 that were j n the area that

i s depi cted as the eastern p1 ume on fi gure 3.2.

Do you remember bei ng asked that?

A Yes.

0 And you sai d you responded that there was one wel I ?

A Yes.

0 And

A Is that 3-4? No, that's 3-6. That's 3-4. Yes, I

sa'id there was one well w'ithin the depicted area.

0 Wjthin the depicted area. Where is EW 1-B and 1-C on

the map drawn by HDR in 3.2?

A It ' s here (i ndi cat'i ng , )

0 Can you say for the record where j t i s i n rel at'ion to

the p1 umes that are drawn by HDR?

A lt's west of the depi ct'ions .

0 EW 1-B and 1-C, were they tested in April of 1999?

A They are on thi s fi gure as the moni tori ng we1 I s that

were sampl ed.

0 And were they sampl ed i n January of 2OO0?

A Yes.

MR, MULVIHILL: Thank you. That's all I have on

that.

You may take a seat.

0 Look at Exhi bi t 6 whi ch i s the New York State

OWEN WICKER, RPR
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Department of Envi ronmental Conservati on Record of

Deci si on from 2003?

A Okay,

0 And i f you coul d turn, I beg your pardon, to see i f I

coul d f ind 'i t. I had i t marked ,

If you coul d turn to tabl e 3,

A Yes.

O And what is table 3, just the name of it?
A It says early warnjng monitoring wells sampling

results EW 1-8, shallow well at 164 feet BGS Flower and

Iri s Streets.

0 Was PCE detected in EW 1-B in Apnil of 1999?

A Yes.

0 And at what concentration?

A 620 parts per bi I I i on.

THE C0URT: I'm sorry, What i s that?

MR. MALDONADO: PCE,

THE COURT: And the level?

THE WITNESS: 620 parts per bi'l I j on.

0 And was TCE detected jn that well in April of 1999?

A Yes.

O And at what level?

A 75 parts per bi I I ion.

0 What was detected was PCE detected in that EW 1-B

i n August of 1 999?

0l,,lEN WICKER, RPR
OFFICIAL COURT REPORIER



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Dyber - Cross/l,lu'lvihi'11

OWEN \IICKER, RPR
OFFICIAL COURT REPORIER

107A Yes,

0 And at what I evel ?

A 750 parts per bi I I i on.

0 And was TCE detected i n that wel I i n August of 1 999?

A Yes.

0 What concentrat'ion?

A 90 parts per bi I I jon.

0 Moving down just one more to January of 2000. Was

PCE detected i n that wel I 'in January of 2000?

A Yes.

0 And at what concentrati on?

A 1100 parts per billion.
O And fi nal l y wi th, was TCE detected i n that wel l i n

January of 2000?

A Yes.

0 At what concentrati on?

A 1 50 parts per bi I I i on.

MR. MULVIHILL: Thank you.

0 Mr. Dyber at the very end of your d j rect exam.inati on

you were asked about the aff i dav'it that you subm'itted 'in

support of the state's motion to approve consent decrees?

A Yes,

0 In that affidavit you stated that there are in the

0U-3 area or the EPA-1 area there are three distinct
p1 umes?
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A Yes,

0 What do you mean by di sti nct?

THE WITNESS: Wel I , i f you can pass the

affidavit. May I? You have a copy of it.
MR. MULVIHILL: I do, your Honor, but it has my

handwri ti ng on i t.
THE WITNESS: I'll answer it generaliy.

A The next two sentences in that affidavit explain what

I mean, that there are d'ifferent there were different

rel ati ve I evel s of chemi cal s 'in the d'if f erent pl umes .

That's what I meant by di stlnct .

THE COURT: I'm sorry. Could you say that

agai n.

THE WITNESS: Wel I , I 'l I be more speci fi c now

that I have the affidavit. It says, I say 0U-3 consists

of three distinct off site groundwater plumes, primarily

located in the south of the NCIA. The eastern plume is

comprised predominantly of TC with some PC and very 1ow

111 PCA. The central plume consists of PCE, TCA and TCE,

So that's the dist'inction that I made there.

THE C0URT: Excuse me. I have a question about

that. So the TCE and the PCE, we know, you've sa'id, and I

believe, correct me if I'm wrong, that it is understood

that the Frost site businesses em'itted these two

contam'inants, correct?

OWEN WICKER, RPR
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THE WITNESS: Both were found at the site.

THE COURT: What?

THE WITNESS: Both were found at the the site.

THE COURT: And the type of manufacturer in

dispute there, can it be sald, generaliy produces those

contam'inants?

THE WITNESS: These are chemicals that are

solvents that are used 'in a lot of different industries.

THE C0URT: Okay. The bus'inesses that were jn

the centnal p1ume, d'id they, were they known to produce

these types of chemi cal s as wel I ?

THE WITNESS: Wel I , they used them 'i n they

used them i n thej r manufacturi ng process.

THE C0URT: They also did?

THE WITNESS: Yes.

THE COURT: 0kay.

And the western as wel I ?

THE WITNESS: Yes. All three plumes have these

chemi cal s j n them and l"ike I sai d they are common

industrial solvents.

THE COURT: Thank you.

MR. MULVIHILL: Your Honor, I have no further

questi ons

THE COURT: A1 I ri ght .
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REDIRECT EXAMINATION

BY MR. MALDONADO:

0 A few questions, Mr. Dyber, please.

Wi th respect to the three p'l umes, do they each

have a di sti nct chemi cal marker?

A They have relative concentrations of these chemicals.

A Correct. And wi th respect to the eastern p1 ume, you

have a p1 ume that i s PCE and TCE wi th more PCE present j n

that p1 ume, correct?

A Yes , rel at'ive1y more PCE than TCE.

0 Wi th respect to the central p1 ume, you have another

compound in there, 1,1,1 TCA, correct?

A There "is 1,1 TCA in the central p'lume.

O That js fairly unique to the central plume when you

compare the central , eastern and western p1 umes, correct?

A I bel 'ieve there was

THE COURT: Wait a minute, what was fairly mean.

MR. MALD0NAD0: I'll restate the question.

THE COURT: Okay.

0 Wj th respect to the eastern p1 ume, you woul d agree

i t 's pri mari'ly a PCE , TCE p1 ume, correct?

A There were some concentrations of TCA which is

another type, another i ndustri al sol vent, but the eastern

p1 ume i s predomi nantl y WC wj th some TC.

0 What is the central plume predominantly?

OWEN WICKER, RPR
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A lt's just the three chemical, PCE, TCE, and TCA.

0 And the I evel s of TCA i n the central p1 ume are

consj dered to be at hi gher I eve'l s than the other two

p1 umes; i s that correct?

MR. 14ULVIHILL: 0bject'ion,'leading.

THE COURT: That's okay. Go ahead.

A To my memory, that the central p1 ume and i ts enti re

concentratj ons i n the TCA than the central p1 ume.

0 And the western p1ume.

A Yes. Ref reshi ng my memory, I bel'ieve there 'is

mi nimal TCA.

0 So 'in your affidav'it when you say distinct, there are

three different types of chemical signatures for each of

the pl umes and that makes them d j stlnct?

MR. MULVIHILL: 0bjection, leading.

THE C0URT: That's fine, go ahead.

MR, MALD0NADO: Is that correct?

THE COURT: Is that correct, sir?

A Signatures? I mean what I'm comfortable saying is

they have general 1 y, general 1 y rel ati ve, re1 ati ve,

rel at'ive concentrati on. The chem'ical s have certa'in,

generally have certa'in relative concentrations to each

other. I guess the signature I know what a wrjtten

signature js. A chem'ical signature?

0 Throw aside the word "signature" and let's get to

OWEN WICKER, RPR
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absol utes. The western p1 ume i s a p1 ume comprj sed

primarily of TCE with some PCE; is that correct?

A In my aff i davi t , I wrote that 'it consi sts of both

chemica'ls, but I would have to look, look at the data to

confirm the relative concentrations between the two

compounds.

0 Coul d you determi ne that by 1 ooki ng at the fi gure

3-2?

A That would be some indication. It is only one

THE COURT: Would it be definitive.

A Would it be definitive? I don't think 3-2 would be

defjnjtive. It's only one set of data,

O Would figure 3-1 with all the data help you there,

s'i r?

A That woul d be more he1 pful .

0 Show'ing you 3-1 from the HDR O'Brien Gear 2013

suppl emental feasj bi 1 i ty study?

MR. MULVIHILL: Your Honor, I just object to the

characterizatton as having a1'l of the data.

THE COURT: I'll let the witness clarify that.

MR. MULVIHILL: No, my object'ion 'is that chart

doesn't have al I the data.

THE C0URT: I understood .

A Now that I'm looking at this, this has more data but

i t's ol der data. I'l I take a I ook at i t.

OWEN \'IICKER, RPR
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0kay. Just looking at the western-most

temporary moni tori ng wel I s, I'm seei ng that one of the

temporary monitor wells appears to have TMW-2 EC than pC

than most of depth, whjle TMW-1 has more pCE than most of

the depths and TMW-9 I'm pretty sure is'in the western

plume has more PCE. TMW-9, some of them you have more

PCEs, some more TCEs. So from what you j ust showed me, I

don't thj nk for the western p1 ume at I east you can

conclude from this figure that it goes either way.

0 Let me approach th'is a different way, Mr. Dyber.

Wjth respect to the HDR OBG Juiy 2013,

suppl emental FS memorandum that you've revi ewed, there i s

a sentence there that reads, consistent with NySDEC's FS,

there appears to be three separate plumes within 0u-1 with

di fferent contami nant profi 1 es?

Do you agree wi th that statement?

A General i y.

0 Di d you nevi ew that statement when i t was presented

to you i n draft form?

A I revi ewed the fai 11 y 1 arge report.

0 And the f i nal versi on went out w'ith a statement

saying there are three separate plumes w1th different

contaminant profiles?

A Li ke I sai d , generai 1 y.

0 And the contami nant profi I e of the central p1 ume i s

OWEN WICKER, RPR
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what?

A In the affidavit, it says consists of PC, TC and TCA.

O What did you say in your affidav'it that the eastern

p1 ume consi sted of?

A Comprised predominantly with PC w1th some TC and very

l'ittl e 1 ,1 ,1 TCA.

0 But that has a d'ifferent chemical pnofile than the

eastern p1 ume depths?

A General 1y.

0 And based upon chemical profiling, you made a

statement in an aff idavit that they are dist'inct p'lumes?

A Yes.

0 Now, with respect to your testimony on DW 1-B and C.

A Yes.

O I will show you the figure 3-2 again, sir?

A 0kay.

0 I 'l I ask you to p1 ease get up and poi nt them out?

A 1-B and 1-C are here.

THE COURT: Poi nt to the I ocat'ions .

A EW 1-B and EW 1-C on sheet 3-2.

0 Where i s mon'i tori ng we1 
'l cross street 7 - B .

A It is where I marked it.

O Would you agree, sir, the depth of 7 -B 'is the

approximate depth of EW 1-B?

A I have to look that up.

)t,lEN WICKER, RPR
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O Would thjs be on the d'iagram here, figure 3-1?

A No.

0 What i s the depth of EW? Si r, 3-7 , are the depths

listed in the summaries?

A 3-7?

0 Fi gure 3-7?

A EW-1 is 154 to 164 feet deep.

0 How deep was Frost Street Monitorjng Well 7-B?

A 7-B?

0 Yes, si r.

A The one depth, 148 feet deep.

O So back to the di agram, si r, the depth. If you coul d

approach the chart.

A 0kay.

0 The well depth of 7-B is possibly the same depth as

EW 1 -B?

A I'm sorry. Cou'ld you read back my answer for EW 1-B?

(Record read. )

0 So they are approxi matel y the same depth?

A EW 1 -B is a little deeper.

0 About ten feet deeper at most?

A About that.

O And 7-B'is tested negative for PCE and TCE at all
ti mes that i t was tested, correct?

A Al I the data I 've seen duri ng th'is exami nat j on.

OWEN WICKER, RPR
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0 And 7-B lies on the western edge of the eastern

p1 ume, correct?

A Well

MR, MULVIHILL: 0bjection, your Honor.

THE COURT: Whi ch 'i s?

MR. MULVIHILL: Depicted jn the HDR map.

THE COURT: Go ahead.

A lt's on the western edge of the plumes depicted on

this map.

0 So i s i t your testi mony, si n, that the contamj nati on

now m'igrated past 7-B into EW 1-B?

MR. MULVIHILL: 0bjection, mischaracterizes the

testi mony.

THE C0URT: Sustai ned.

0 What is the significance of the contaminations found

jn EW 1-B in the context of delineating the plumes jn thjs

case?

MR, MULVIHILL: Objection, your Honor, Calls

fon expert testi mony.

THE COURT: Sustai ned,

MR, MALDONAD0: No further questjons on that

poi nt, your Honor.

THE COURT: Recross?

No?

MR. MALDONAD0: If I could find my notes.

OWEN WICKER, RPR
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THE COURT: I'm sorry, I thought you were

fi ni shed.

l4R. MALDONADO: I'm looking for my notes, I

thought I was al most done.

THE C0URT: I misunderstood. f'm not pushing

you.

l4R. MALDONADO: No further questions, your

Honor.

14R. l\4ULVIHILL: No further questions, your

Honor.

THE COURT: You may step down, sir. Thank you

very much.

l4R. MULVIHILL: Your Honor, I would like to
address j ust the i ssue of wh'i ch documents were moved i nto

evi dence duri ng Mr. Dyber' s testi mony.

THE C0URT: Can't you do that

MR, MULVIHILL: Well, there were some documents

I agreed could be moved 'into evidence before, before

Mr. Dyber took the stand, but there were some documents

that were not agreed upon.

THE C0URT: Are you objecting to the admissjon

of those?

l4R. MULVIHILL: There would be two.

THE C0URT: Which are?

MR. MULVIHILL: Which are, the first one'is
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Exhibit 4 which is you might recall I objected because it
was not on the pretrial order and was questionably not

produced in this l'itigation. The final exhibit.

THE C0URT: Let's tal k about the pretri a1 order.

That was drafted when?

MR. MULVIHILL: That was drafted last summer,

your Honor.

THE COURT: It hasn't been updated?

MR. MULVIHILL: You may reca11 that my office a

few weeks ago wrote a letter to the Court asking for leave

to amend the pretrial order to add two documents to our

exh'ibi ts.

THE C0URT: Was this one one of them?

MR, MULVIHILL: No, th'is wasn't, your Honor.

We're not seeki ng to move thj s i nto evi dence.

THE C0URT: 0kay. But the defendants did not

seek to amend the pretri a1 order; i s that correct?

MR . MU LVI H I LL : That 'i s correct ,

THE COURT: And I deni ed that appl i cati on.

MR. MULVIHILL: No, you granted that

application. You gnanted my application, the state's

appf icat'ion .

THE C0URT: But you should have sought to amend

this particular one. Is that your argument?

MR. MULVIHILL: Yes,

01,'lEN WICKER, RPR
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MR. MALD0NADO: This js an exhjbit prepared

possi b1 y three weeks ago

THE C0URT: You told us that.

MR. MALDONADO: And it's not on the pretrial

order. I grant that. It was produced to the state 'in

terms of the normal course of its production and produced

to them jn the course of thjs 1it'igation last week, I

bel i eve.

THE C0URT: But you could have sought to amend

three weeks ago.

MR, MALD0NAD0: I could have, your Honor.

THE COURT: And d'id not.

MR. MALDONADO: Did not.

I'm making that application now to amend the

pretri a1 order.

THE COURT: I'll look at that.

MR. MALD0NADO: The testimony came in regarding

the I evel s. I assume that stands.

THE C0URT: Unless it is created somewhere else.

MR. MALD0NAD0: Mr. Dyber testified to it.
THE COURT: Was he doing it based on a possibly

non-offered documents or were there documents from his own

recollectjon and testimony that substantjated that

statement?

MR. MALD0NAD0: I bel 'ieve each has a

OWEN WICKER, RPR
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recollection concerning the data of the s'ite, your Honor.

THE C0URT: You are saying there is nothing new

i n that record

MR. MALD0NADO: 7-B has been a clean well

forever.

THE C0URT: Whjch 'is nothing new, according to

you.

MR. MALDONADO: What Mr. Dyber has testified to
THE C0URT: Was he testjfying based on the

document that the state wi shes to i ncl ude or not i ncl ude

in the pretrial order?

MR. MALD0NAD0: He's testifying based upon his

understanding of the site, your Honor.

THE COURT: So you don't need that document,

correct?

MR. MALDONAD0: I would like to have the

document i n evi dence, your Honor,

THE COURT: Why?

MR. MALD0NADO: I don't think there is any

prejudice in putting it in.

THE COURT: Why do you need it in if it doesn't

substantiate or back up anyone's testimony?

MR. MALDONADO: It's a document that should be

i n the record, your Honor. It shows the data wi thout any

bi as. It shows the data col I ected for the I ast
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THE C0URT: Find me some law where you can

submit something at the trial that was not included in the

pretri a1 order.

MR. MALDONAD0: Yes, your Honor.

THE C0URT: Okay.

MR. MULVIHILL: Your Honor, just one more

document which is a document which is on defendant's

pretri a1 order but i s not a document that we woul d consent

to.

THE C0URT: Whi ch 'i s what?

MR. MULVIHILL: It is, I believe, Exhibit 12,

the EPA proposed cleanup p1an, a hand-out that was shown

to Mr. Dyber.

THE COURT: At the pub'l i c meeti ng?

MR. MULVIHILL: Publ i c meeti ng.

THE COURT: The PowerPoint,

MR. MULVIHILL: That's what it is, the

PowerPoi nt.

THE COURT: It comes 'in. If it was on there and

you di dn't obj ect to i t, i t comes i n,

MR. MULVIHILL: I'm sorry.

One more thi ng. Just to cl ari fy, we anti ci pate

recal 1 i ng Mr. Dyber duri ng our rebuttal case.

THE COURT: Okay.

Do you have another witness?

)WEN ,^IICKER, RPR
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MR. MULVIHILL: We do. We call Brian Caldwell

to the stand, your Honor,

THE COURT: Please rajse your right hands.

B R I A N C A L D W E L L,

cal I ed as a wj tness , havj ng been f i rst

du'ly sworn, was examjned and testified

as fol I ows:

THE COURT: Take a seat and in a loud, clear

voice, state your name and your title or position or

whatever,

THE WITNESS: My name is are Brjan Caldwell, and

I 'm a sen'ior hydrogeo'logi st.

THE COURT: By whom are you employed, sjr.
THE WITNESS: Company cal I ed Ensafe Envi ronment

Engi neeri ng .

DIRECT EXAMINATION

BY MR. MALDONADO:

MR. MALDONADO: Judge, I'l 1 attempt to qual i fy

thls witness as an expert.

THE COURT: In what?

MR. MALDONADO: Groundwater geo'logy , p1 ume

mappi ng.

THE C0URT: He can go for the hydrogeoiogy. He

has a degree on that; am I correct?

THE WITNESS: In geology.

)wen M. Wicker, RPR
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MR. MALDONAD0: Shall I go through the whote

process?

THE C0URT: I don't quite understand how you

will qualify him as an expert in plumes.

MR. MALDONADO: I'll go through it, your Honor.

0 Mr. Caldwell, briefly describe for the Court your

educational background?

A I have a BS, a Bachel or's and a Master's i n Geol ogy

from Forest State Uni versi ty,

0 Have you been empl oyed as an envi ronmental consul tant

upon graduation from Forest State?

A No, I spent two years - -

THE COURT: That's the answer , s'i r. No.

O Post graduation from college, what employment

background do you have?

A Two years wjth Florida geo'logical surveyons as a

research geologist work'ing with the ambient monitoring

water program, three years as a hydrogeologist, and I went

j nto consul ti ng.

THE COURT: Let me ask you sir. Is there

actually a degree jn hydrogeology,

THE WITNESS: There i s now and there were i n

other school s when I was

THE C0URT: But you do not have one.

THE WITNESS: Florida State didn't offer one

Owen 14. l,li cker, RPR
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specifica'11y.

THE C0URT: Did you have any do you take any

contjnuing education courses?

THE WITNESS: Yes, ma'am, I do,

THE C0URT: In hydrogeology?

THE WITNESS: Yes.

THE C0URT: What did you take,

THE WITNESS: I take them usually through the

Interstate Technology Research Council, ITRC.

You have the I uxury of bei ng abl e to take them

on line but they are specifically to hydrogeology, and

I've also taken several professional courses.

THE C0URT: 0kay,

0 In terms of your work experience as a hydrogeologist,

do you have any work experience as a hydrogeologist?

A Yes.

0 Can you descrj be for the Court what that work

experi ence 'i s?

A It ranges f rom anythi ng that has to do w'ith

groundwater, anythi ng from eval uati ng the resource,

pulf ing samp'les out, evaluating the sample results,

defi ni ng p1 umes, addressi ng the p1 umes.

0 How many si tes have you acted upon as a

hydrogeologist on in your profess'iona1 career?

A Over 150.

)wen 11. l,'li cker, RPR
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type of groundwater plume delineat-ion?

A Literally every one of them.

0 Do you have any recent exper-ience worki ng j n

groundwater del j neati on?

A Yes.

0 Who "i s that wi th?

A The I argest proj ect that I worked on now j s

part'icul arl y re1 evant to th j s case ,

THE COURT: Tell us what it is? We'll decide

the rel evance. You can't do everythi ng.

THE WITNESS: I work, contracted to the Navy to

work on a l arge pl ume that i s about three m'il es west of

thi s si te.

THE COURT: It's determined to be a p1ume. you

are not the one to del i neate i t, are you?

THE WITNESS: We're putt-ing .in our wells to try
to defi ne the p1 ume.

THE COURT: Okay.

THE WITNESS: It's referred to the Navy Weapons

Industrj al Pl ant , Bethpage p1 ume.

0 Are you the hydrogeol ogi st that actuar 1 y defi nes that
p1 ume, si r?

A Yes.

0 How many sites have you done sjmilar work where

0wen M. Wicker, RPR
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you've taken data and def i ned the pl ume?

A Like I said literally every one of the sites I've

worked on,

0 Wel I , who are you current'ly empl oyed by?

THE COURT: Didn't I ask you that? You have

that,

0 What i s your ti tl e?

A Senior hydrogeologist.

THE COURT: Any obj ect'ion to h'im bei ng del j vered

as an expert i n hydrogeol ogy?

MR. MULVIHILL: No, your Honor.

THE COURT: And a plume delineator.

MR. MULVIHILL: I have no objection to his

experi ence as someone who 'is a prof essi onal i n hi s

professi onal capaci ty.

THE COURT: Very n'ice. Let's go f orward ,

0 Mr, Cal dwel I , what documents have you revi ewed 'in

preparati on of renderj ng opi ni ons i n thi s case?

MR. MULVIHILL: Your Honor, excuse me for

interrupting. Mr. Caldwell's proposed test'imony however

goes beyond hydrogeology and plume delineation.

THE COURT: How do you know that?

MR. MULVIHILL: Well, your Honor, because I

th'i nk i t I mean based on the defendant's summary

judgment motjon which relies on his affjdavit which

1wen M. Wicker, RPR
1ffi ci al Court Reporter



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Cal dwel I - Di rect / Ma] donado

i ncl udes many topi cs that were not I'isted 
727

THE C0URT: Such as?

MR. MULVIHILL: Such as apportjonment of CERCLA

response costs.

THE C0URT: 0h.

MR. MALD0NADO: He d'id not do that in his

af f idav'it .

THE C0URT: Then he will not do it there either,

i s he, and he' s not goi ng to do 'it here.

MR, MALDONADO: 0n allocation, he will tell us

what the s'ize of the pl umes are, yes .

THE COURT: Let's move a1 ong.

Go ahead,

0 I th1 nk there i s a pendi ng questi on. What documents

have you reviewed in preparation for thjs testimony, sir?

A Many documents . Data from 1 986 on to 201 3. I

concentrated on those that were more recent because

typically in the environmental field, it's a sequential

maturation of work and as each repont builds on the other

i t's an upsi de down pyrami d.

THE COURT: This is really not he1pfu1. Let's

put it thjs way, As documents come in, you''ll ask h'im jf

he revi ewed them, Okay?

|\4R. MALD0NADO: Fi ne.

O Were you i n the courtroom today when Mr. Dyber gave

0wen f|. Wi cker, RPR
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h'i s testi mony?

A Yes.

0 Mr. Cal dwel I , can you general 1 y descri be how

groundwater fl ows 'i n the New Cassel Industri al area

aqui fer south of 0l d Country Road?

A It has been my determinat'ion it flows in the south

southwest di recti on.

a What 'is the basi s f or your determi nati on?

A A number of the water I evel i so-contour maps,

0 Was there any other factors that I ed to your

determ'ination of groundwater flow?

A The p1 ume confi gurati ons themsel ves.

0 F'i rst I 'l I start wj th the pl ume conf i gurati ons , and

I'll show you what has been marked figure 9. It is the

plume diagram out of the 0U-2 ROD.

A 0kay.

0 And based on your revjew of that exh'ibit, are you

able to generally te11 the directjon of groundwater flow

i n that area?

A Yes.

0 Could you expla'in to the Court how you wouid do this?

A This is fairly simple and straightforward.

THE C0URT: Maybe I'l I understand i t. So go

ahead.

THE WITNESS: This really is one of the simpiest
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ways to do 'it. So the groundwater i tsel f moves f rom hi gh

to 1ow just like surface water does, and the contaminants

here are we calI hydrof i'li which means they have a

tendency to dissolve in water.

As a result, they dissolve in water fairly
qui ck1 y and move a1 ong wi th the path of groundwater. So

the methodol ogy that we use thi s to determi ne the

approximate direction of groundwater that flows, a

centerline plume method. You can draw a line through the

center of the plume dividing it equally on both sides to

determine the approximate djrection of the flow.

In thj s case the fl ow j s movi ng a1 ong the center

of the p1 ume here ( i ndi cati ng . )

0 Okay, si r. Before I ask you some more questi ons,

I'l I show you another p1 ume d'i agnam, that's the deep p1 ume

that that is the DEC 0U 3-R0D?

A 0kay,

0 Based upon your p'lume f I ow di rect'ion method , how

woul d groundwater have to fl ow to make that p1 ume fl ow i n

that d"irect'ion?

A Would have to flow in a southwest direction l'ike

that.

0 Could you draw across the plume the direct'ion of the

fl ow for i t to be necessary to create that p1 ume?

A May I say this is a m'isleading f igure?
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THE COURT: You mean the map?

THE WITNESS: Yes. Yes , map.

0 Could you draw a plume on that map?

A ( Indi cati ng. )

0 With respect to the figure of from the 0U-2 ROD,

can you draw a groundwater fl ow dj recti on based upon the

centerl i ne p1 ume method on that map?

A ( Indi cati ng) .

0 Mr. Cal dwel I , have you examj ned the data contaj ned i n

0U-2 concerning the sampling done to delineate that plume?

A Yes, I I ook at these data poi nts a1 ong 01 d Country

Road,

MR, MULVIHILL: Objection, your Honor. There js

no mention of th'is data point jn Mr. Caldwell's expert

report.

MR. MALDONADO: It's a plume delineatjon, your

Honor, fully disclosed to deljneate the plumes.

THE C0URT: 0verrul ed. Go ahead.

0 You were say'ing , s'i r?

A Yes, I eval uated these.

0 And do you bel i eve that p'l ume as del j neated by DEC

consul tant LMS i s an accurate depi cti on of where that

p1 ume i s north of 01 d Country Road?

A Yes.

(Cont'inued. )

0wen M. Wicker, RPR
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BY MR. MALD0NADO (Cont'd):

0. Can you, sir, get up on the map there, 3-2 and draw

on the map, 3-2, where that plume enters the area south of

0l d Country Road.

MR. MULVIHILL: 0bj ecti on .

Is he asking where it 'is or where it's h'is

opi ni on?

THE C0URT: I'm sorry?

MR. MALD0NAD0: I 'm ask'ing hi m to put the p1 ume

he just testified that his opinion was accurate to show

where that comes south of 0l d Country Road on the map i n

3-2.

THE COURT: Yes, obvjously his opinion.

MR. MULVIHILL: 0kay.

(There was a pause in the proceedings.)

A. I agree with where 7 B previously went.

THE C0URT: Sir, just do what you were asked to

do.

BY MR. MALDONADO:

0. I asked you to put where the plume in that exhibit

goes south on Old Country Road on both sides, the east and

west boundari es of that pl ume.

(There was a pause i n the proceedi ngs.)

MR. MULVIHILL: Your Honor, just renew my

obj ecti on .
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There was no plume delineatjon done by

Mr. Caldwell himself,

THE C0URT: That is understood, that is
defi ni te1 y understood.

BY MR. MALDONADO:

0. Mr. Caldwell, you are relying on the plume

delineation done by New York State Department of

Envi ronmental Conservatj on i n the OU 2 publ i shed ROD,

correct?

A. Correct.

0, Mr. Caldwell, I'm going to ask you to take a seat

actual 1 y, stay there, p1 ease,

I'm going to put up a number let's start wjth

figure 6-1 from the 2000 LMS RI report. What 'is that

document, sj r?

A. This is the this came from the RIFS, or 0U 3.

0. What does this document show?

A, This shows groundwater flowing from approximately

here where 6 B i s, fl owi ng i n a south, southwest

d'i rect'ion .

0. And we had Mr. Dyber draw an inferred groundwater

f I ow d'irecti on on that map?

A. Yes.

0. Do you agree with the plume direction that he drew?

A. Yes,

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
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0. In addltion to th'is contour map, were there other

contour maps done j n the course of the eval uati on of the

eastern p1 ume?

A. Yes.

There were two that were done duri ng the 2009

HDR prei imi nary desi gn i nvesti gati on report or eval uati on,

0. I'm going to show you the plume groundwater elevation

contours from the 2010 HDR report.

Can you j dent'if y that document, s'ir?

A. Yes.

It came from the 201 0 HDR PDI report.

0. Can you identify on that report where well 6 B is

I ocated?

A, Right here.

0. And can you, based upon the contours, draw a

groundwater di recti onal arrow on that map?

A. Yes.

(There was a pause 'in the proceedings. )

BY MR. MALDONADO:

0. Sir, I'm going to show you figure 5 from the US EPA

envi ronmental response team report that's al so 'i n

evi dence.

Can you i denti fy that document?

A. Yes.

That's from the 2009 Lockheed Mart'in -- is it

PAUL J. LOMBARDI, CERTIFIED REALTINE REPORTER
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0, It's from the Lockheed Martin report, yes?

A. Yes, supplement RI

0. Are you sure i t's the suppl emental ?

In any event, whatever the date i s coul d you

tel I me what th'is map demonstrates?

A. Th'is is a groundwaterit's a contour map, and thjs

i s showi ng groundwater fl ow dj recti on that's a1 ready been

put on there by the report wri ter.

O. Did you put that arrow on there, sir?

A. No.

0. Who was put on there by?

A. That was put on there by the report writer.

0. Whoever dld thjs report for the EPA put the arrow?

A. Yes.

O. And does that show the general south groundwater

direct'ion that was comparable to the other two maps you

j ust saw?

A. Yes.

0. What is sheet' n'ine from the HDR DEC 2011 PDI show?

A, This shows the water level isocontour map.

0. Could you draw the groundwater flow direction on that

map, si r?

A. From which origination point?

0, From the point where Frost Street monitoring well 6

is.
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(There was a pause i n the proceedi ngs.)

BY MR. MALDONADO:

0, And the last one is another groundwater profile

elevat1on map from the HDR DEC 2011 report.

I ask you to draw the same groundwater flow

arrow on that map, si r.

(There was a pause in the proceedings.)

BY MR. MALDONADO:

O. You can take the stand again, sir,
(Wi tness resumes the stand , )

BY l'4R. MALDONADO:

0. The groundwater profile contour elevation maps you

drew the arrows oh, who were they prepared by?

A. They were prepared by the varjous report authors.

0. For the DEC?

A. Yes.

0. For the EPA?

A. Yes.

0. Did you prepare any of those groundwater profile

elevat'ion contour maps?

A. No.

0. Were they prepared for different times periods?

A. Yes.

0. What's the span of the time periods?

A. From 2000 to 2013.

PAUL J
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0, At any point between 2000 and 2013, have you notjced

a vari atlon 'in the groundwater f I ow di recti on origi nati ng

from Frost Street mon'itoring well 6?

A, No.

0. Through the source area?

A. No.

0, It's remai ned consi stent?

A. Yes.

O. I'm going to ask you, sir, to step back up to figure

3-2.

MR. MULVIHILL: Your Honor, ffi?y I sit in the

j ury box?

THE C0URT: Sure.

(Wi tness steps down. )

BY MR. MALDONADO:

0. Using a center plume approach, Mr-. Caldwell, I'm

goi ng to ask you to mark wi th the green Sharpi e i n the

Frost Street eastern plume as delineated on 3-2, using a

center p1 ume approach where woul d the groundwater fl ow

d'i recti on be?

(There was a pause i n the proceedi ngs. )

BY MR. MALDONADO:

0. Is that groundwater flow direction arrow that you

just drew cons'istent with the groundwater flow of

di recti on you drew based upon the groundwater el evati on
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contours that we just showed you in the five prior

exhi bi ts?

A, General 1 y, yes .

It has a small curve more to the south in the

bottom part.

0. Is the groundwater flow direction you drew on those

f i ve d'iagrams and the pl ume i n f i gure 3-2 consi stent wi th

the groundwater direction in the fjgure from the 0U 3 ROD

at figure 7?

A, No.

0. Why not?

A. This is much more to the southwest.

0. Are you aware of any data in this case that supports

a groundwater flow in that directjon?

A. No, I'm not.

0. Mr, Caldwell, I'm going to ask you to take a look at

figure 3-2.

Do you recogni ze where the eastern pl ume i s

del i neated on that map?

A. Yes.

0. Do you know what levels that plume is delineated down

to?

THE COURT: You mean the depth?

MR. MALD0NADO: The levels of concentration,

your Honor.
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THE C0URT: Okay.

A. Yes.

This is delineated down the 5 PPB.

0. How do you know that, sir?

A. Well, for one thing you can do a comparative analysis

between thi s and the map that was done i n the EPA 0U 3

R0D, wh j ch uti I i zes th'i s same set of data, and you can

also do a comparatjve analysis between thls and the

HDR PDI 2010 report whi ch j s based on the same set of

data.

And there -i s a di sti nct di fference between thi s

map and those.

0. Is this 1ap mislabeled in terms of the detectjon or

the pl ume del'ineat j on I evel s?

A. Yes.

There i s

THE COURT: Th-i s map i sn't ri ght accordi ng to

you and the other map 'isn't ri ght accord j ng to you?

THE WITNESS: What's mi ssi ng on thi s map i s part

of the l egend 'is mi ssi ng.

It's trul y a reproducti on error.

THE C0URT: So it's not the map itself, you are

not sayi ng the map i s wrong, you are sayi ng the I egend i s

mi ssi ng from i t?

THE WITNESS: Yes , ma'am.

PAUL J. LOl"lBARDI, CERTIFIED REALTIME REPORTER
0f f i c'ial Court Reporter



1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CaI dwe'l I - Di rect / I'lal donado

139

MR. MALDONADO: The legend, your Honor, states

j t's del i neated down to 1 00 parts per bi I I j on, and the

contours are 5 parts per billion, and that's why he 'is

sayi ng the I egend i s wrong,

We w1ll have a witness come who drew that map to

say that.

THE C0URT: 0kay.

BY MR, MALDONADO:

0. What does this figure 3-2 depict?

A. Well, this depicts the four p'lumes that have been

identified, the eastern, the unnamed, the central piume

and the western p1 ume.

0. What 1evels does it depict the plumes to?

A. To 5 parts pen billion.
0. The western edge of depicted plumes are drawn in

solid l'ines,

What does that i ndi cate to you?

A. That 'is based on deduction, and it's based on solid

control points that allow you to make that deduct'ion.

0. What do you mean by that, sir?

A, Well, you are able to determjne and feel confident

that you have the edge of the p1 ume del i neated,

0. Then you would draw a solid line?

A. Yes.

0. And 'i f you don 't f eel conf i dent that you have i t
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f u11y del i neated , how woul d you draw 'it?

A. You would dash the lines.

0. The eastern edge of the eastern plume js drawn with

dash lines, is that correct?

A. Correct.

O. You referenced a term called control points, what do

you mean by that, si r?

A. Those are wells that we use to measure water levels

in.

And that al I ows us to create those

THE C0URT: When you say we and us, you are

tal ki ng about hydrogeol ogi sts.

THE WITNESS: Yes.

A. That a hydrogeologist wjll use to create a water

I evel i socontour map,

0. I'm talking about control points with respect to

del i neatj on of p1 umes.

A, 0kay.

0, What is a control point?

A. That'is a well in whjch we can collect a sample from,

and analyze it for the chemicals that are jn it.
0, And 'in a typical environmental investigation, how do

you do that?

A. You drill a well. You develop the well.

You put a sampling device inslde the well and
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you extract a sampl e of groundwater out.

0, Then you take it to a laboratory?

A. Take it to the laboratory.

0. And the data ends up on a nap?

A. Correct.

0. And based upon the data you are able to draw a plume

area,

Is that a correct statement?

A. Conrect.

0. Which control points, sir, do you deem relevant in

thi s case wj th respect to the eastern p1 ume?

A, 7 B we11, they are al1 important.

Some are important for what's inside the plume

and some are i mportant f or what's outs'ide the p1ume.

O. Which well points are important for what's on the

outsi de?

A. 7 B for the outside of the p1ume, MW 15 for the

outside of the p1ume, l4W 17 S for the outside of the

p1ume, MW 16 S, MW 16 D for the outsjde of the p1ume.

FSMW 14 C, FSMW 14 B, FSMW 14 A for the inside

of the p1ume, FSMW 13 A, FSMW 13 B and FSMW 13 C for the

i nsi de of the p1 ume.

TMW-7 for the inside of the plume and W-14 for

the inside of the p'lume, EX 1 for the inside of the p1ume,

and MW 17 D for the jnside of the p1ume.
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Have you revi ewed the data from al I

Yes.

142

those wel I s, si r?

MR, MULVIHILL: Just restate my objectjon that

there 'i s no di scussi on of Frost Street monj tori ng we1 I 7 B

j n the expert reports.

MR. MALDONAD0: He talks about delineation of

plumes based upon all available data, your Honor,

certa'i n1y 7 B is available data.

MR. MULVIHILL: Your Honor, in h'is report he

I'ists a number of specific wells that he used as control

poi nts and Fnost Street monj torj ng we1 I 7 B i s not

spec'i fi cal 1y i denti fj ed.

THE C0URT: The obj ect j on j s susta'ined .

BY MR. MALDONADO:

0. Mr, Cal dwel I , based upon the control poi nts that you

jdentjfied other than 7 B, are you able to have an opinion

on whether or not the p1 ume, the eastern p1 ume as drawn on

that map i s an accurate del i neati on of the eastern pl ume?

A. I think it is,

0. Why do you think it is?

A. Because of the groundwater flow directions.

O. Anythi ng e1 se?

A. The groundwater flow directions that we have just

gone through on five or s1x of these maps all indjcate

that f I ow "is towards the south ,
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So understandi ng

THE COURT: Excuse me,

You are basing your decis'ion on the way the

water fl ows to determi ne that the pl ume del i neatj on j s

accurate?

THE WITNESS: Yes, ma'am.

THE COURT: As opposed to finding that the plume

del i neati on i s accurate the reverse?

THE WITNESS: Yes, ma'am.

'THE COURT: Okay.

BY MR. MALDONADO:

O. And you determined whether the plume del"ineation

based on data 'is accurate?

THE C0URT: Correct me if I'm wrong, I thjnk

th'is is in response to what I asked you, are you basing it
on the fact that i t shows that the water j s f1 owi ng south

and , therefore, you are sayi ng the pl ume del 'i neati on i s

correct?

Is that what you are asking him? Wh'ich came

first.
MR. MALD0NAD0: Right,

BY MR. MALDONADO:

0. Let' s take the j udge' s gui dance on th1 s , bef ore you

can determi ne whether the p1 ume di rectj on i s consi stent

with groundwater flow, you had to put the plume on the
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map?

A. Yes.

0. Correct?

A. Yes.

0. And that was done based upon data points?

A. Yes.

0. Based upon the data points you have revjewed, is the

p1ume, eastern piume accurately drawn on sheet 3-2 that

you are I ooki ng at ri ght now?

A. Yes.

0. Yes?

A, Yes.

0, Once it was placed on the map, the groundwater flow

direction confirms for you that 'it is, in fact, drawn in a

manner that's consistent wlth groundwater flow?

|\4R. MULVIHILL: 0bjection, leading.

THE C0URT: Susta-ined .

BY MR. MALDONADO:

0, Is the map

THE COURT: Off the record,

(Di scuss'i on hel d of f the record . )

THE COURT: Go ahead.

BY MR, MALDONADO:

0. Is the eastern plume as drawn on the map in front of

you consistent w1th groundwater flow in the area?
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A. Yes.

0. Based upon what you have testified to today, do you

have an op'inion, sir, as to whether the eastern plume is

separate and djstinct from all other p'lumes jdentjfied on

that map?

A. I believe it is.
0. You bel i eve that 'it 'i s

A. I bel i eve that 'it i s separate and di sti nct.

0. And what is your opinion based upon, sir?

A. The delineation of the p1ume, the groundwater flow,

the data.

0. Based upon the data that existed in 2003, sir, would

have been to delineate that plume like jt is on that map

today?

A. No.

0. Why not?

A. Because there was none of these wells that were

i mportant to the i nteri or of the p1 ume that had been

drjlled yet.

0. And after the 2011 HDR 'investi gati on , al I the data

was then avai I abl e?

A. Correct.

0. And that's when HDR drew this map?

A. They drew this in 2011, yes,

0, Mr. Caldwell, you have rendered an opin'ion as to the
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d'i stance between the eastern p1 ume and central pl ume.

A. Correct.

0, Do you know what the distance between the delineated

eastern p1 ume and central p1 ume i s?

A, Approximately 1,200 feet, as I recall.

O. And what 'is that based upon, sir?

A. That was just purely a linear measurement from it
was based on thi s map, and the del i neat'ion shown on thi s

map.

So i t was a I i near measurement from the edge of

the five PPB in the eastern plume to the eastern side of

the fi ve PPB pl ume on the central p1 ume.

0. Do you have an opinion, sir, as to the distance

between the southern extent of the eastern p1 ume and the

southern extent of the central pl ume?

A. That's in my opinion.

I'l I have to I ook at that.

0. Feel free to, sir.
(There was a pause i n the proceedi ngs. )

A. They were approximately 3,700 feet apart for PCE and

3,800 feet apart for TCE.

MR. MALD0NAD0: Judge, may I approach the bench?

THE COURT: Sure.

(Di scussi on hel d off the record. )

BY MR. MALDONADO:
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0. Mr. Caldwell, I'm going to show you figure 3-3 from

the HDR 0'Brien Gere July July 2013 supplemental

feasi bi 1 i ty study memorandum,

Can you te1 1 me what that di agram represents?

A. That's the delineation of TCE.

0. With respect to this figure, we have asked you a

serj es of questi ons about the PCE groundwater fl ow and the

validity of the delineation,

Woul d the same answers you gave for the PCE

pl ume appl y to the TCE p'lume?

A. Yes.

0. In terms of the separation between the northern part

of the TCE p1 ume for the eastern p1 ume and the central

p1 ume, how far j s the di stance?

A, Approximately 1,200 feet.

0, And for the southern extent of the two plumes?

A. 3,800 feet for TCE,

O, Mr . Cal dwel I , have you rendered an opi ni on 'i n thi s

case as to whether or not the eastern p'l ume has i mpacted

the Bowl i ng Green wel I fi el ds?

A. I have.

0. And what is your opinion?

A, My opinion js that they have not,

0, What js the basis of your opinion?

A. The water level flow maps are probably the strongest
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I i ne of evi dence.

0. Do the data points also support it?
MR. MULVIHILL: 0bjection; leading.

THE C0URT: Sustai ned ,

BY MR. MALDONADO:

0. Is there any other evjdence that supports the your

opi ni on that the eastern p1 ume i s not i mpacti ng the

Bowl'ing Green wel l f i el ds?

A. The chem'ical rat'ios of PCE to TCE is remarkably

different jn the Bowling Green wells than it is 'in the

eastern p1 ume wel I s on average.

O. I'm going to ask you to take a look at 3-2.

Can you i dent'if y on that map where the j ntake

wel I s are for the Bowl i ng Green di stri ct.

THE C0URT: Intake?

A. You want me to draw one?

0. If you could circle it and put a BG on it, please.

(There was a pause jn the proceedings.)

BY MR. MALDONADO:

O. What are those wel I s , s'i r?

A. Public water supply we'I1s.

THE COURT: Publ 'ic what?

THE WITNESS: Public water supply we11s.

BY MR. MALDONADO:

0. Those are the wells where the water is drawn from to
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provide public water?

A. Correct.

0. What are the depths of those wells?

A. Those depths range from 478 feet at the shallowest

top of the wel I , to 586 feet, as I recal 1 , that's the

deepest poi nt.

O, And are they outside the area that's been delineated

as the 5 part per bi I 1ion I evel of the eastern p1 ume?

A. Yes.

0. You have looked at data jn this case dating back from

1 998, i s that correct?

A. Correct.

0. Have you seen anything in the data from 1998 to

present that woul d 1 ead you to bel i eve the p1 umes

del i neated i n drawi ng 3-2 shoul d be drawn d'ifferentl y?

A. No.

0. You have been asked to calculate the relative plume

si zes between the eastern p1 ume and the central p'l ume.

Do you have an opi ni on as to how bi g the p1 umes

are?

A. Yes.

0. How big js the eastern plume?

A. For which constituent?

0. For PCE.

A. 23 .41 acres .
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0. And PCE is the biggest plume size delineation on the

eastern p1 ume,

Is that correct?

A. Correct.

0. What's the biggest plume size contaminant on the

central p1 ume?

A. Well, the central and the western plumes are

commi ng1 ed .

So I cal cul ated the area for the central and the

western together.

0. What was the acreage calculation for the central and

western?

A. For which constituent?

0. However you cal cul ated 'it , si r.

A. For PCE it was 102.94 acres, for TCE it was 122.65.

0. And did you do a calculatlon relative to the

comparat"ive size of the western plume, central plume

versus the eastern p1 ume?

A. Yes.

0. What was that calculation?

A. Well , what I d'id there was realize that the

recogniztng that the primary contamjnant and the one that

encompassed the most area 'i n the eastern p1 ume was PCE and

I i kewi se the pri mary contami nant and the one that

compri sed the most area i n the combi ned central and
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western p1 umes were TCE,

So I cal cul ated the area for of TCE and the

central and western p1 ume, and cal cul ated the vol ume or

the area for PCE i n the eastern p1 ume and used that as

unity to determ'ine what relative percentages were.

Based on that, the eastern plume comprises 16

percent of that unity or impacts, overall impacts to the

groundwater, and the central and western p1 ume compri ses

84 percent of the i mpacts ,

0. Di d you take i nto consi derati on rel ati ve

concentrat'ions of contamination in your calculation of

p1 ume areas?

A. Yes.

As I j ust thought I expl a'ined, I took the

pri mary contamj nant, the contami nant that compri sed the

1 argest area i n each one of those p1 umes and used that as

a normal i zation techni que.

0. Thank you, sj r,

THE COURT: No further questions?

MR. MALD0NAD0: No further questions, your

Honor.

THE COURT: Go ahead.

Who wi I I be your next w1tness?

MR. MALD0NADO: Mr, Connors is my next witness

and he i s schedul ed to be here fi rst thi ng i n the morni ng,
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your Honor.

THE COURT: We are not going first th'ing in the

morni ng .

Go ahead.

MR. MULVIHILL: I'm not sure that I w'il I be able

to finish today.

THE COURT: 0kay.

MR. MULVIHILL: I'll try.

THE C0URT: Rea11y I want to give you a break.

You want to take the ten mi nutes now and then

we'l I go to 4:30? I don't know what you want to do? You

want to go to 4:30?

MR, MULVIHILL: Go to 4:30 and take a break?

THE C0URT: No.

I'l I do i t any way you want. It's a bench

trial . I have a lot of flex1bi'lity. I don't have to

worry about a jury.

MR. MULVIHILL: A ten-minute break would be, I

think, beneficia1, your Honor.

THE C0URT: 0kay.

And then we'l I go unti I about 4:30. You w'il I

f i nd a good pl ace to break and that w1l I be i t.
MR, MULVIHILL: Yes.

THE C0URT: And tomorrow we will begin at 12.

MR. MULVIHILL: 0kay.
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MR. MALDONADO: Your Honor, the schedule after

tomorrow you sai d

THE COURT: Nothing on Wednesday well, I have

to wa'it and see.

You think you will finjsh your case tomorrow, am

I correct?

MR. MALDONADO: I believe so, yes.

THE COURT: All right.

This may come as a shock to you, but there may

be mot'ions made at the close of your case. So that wlll
determ'ine the schedul e f or Thursday,

MR. MALD0NADO: 0kay.

THE COURT: As of now I would anticipate 1Q to 2

or 3, or somethi ng I i ke that, and we don't meet on Fri day.

So let's take a quick break.

MR. MULVIHILL: Your Honor, while we are on the

topi c, and tomorrow's proceedi ngs, Mr. Mal donado had

subpoenaed a DEC employee named Maura Zepetelli.

He i ndi cated to me ei ther I ast week or the week

before Ms. Zepetel 1 i woul d be asked to test'i fy on Tuesday

and we have arranged to have her be here on Tuesday.

Ms, Zepetel'l i js the

THE COURT: You mean tomorrow?

MR. MULVIHILL: Tomorrow.

She's the sole care g'iver for her mother who is,
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I bel i eve, very 'i1 1 and requi res care.

THE COURT: We can take her out of order if
nobody has an objection.

MR, MALD0NAD0: I don't have an objection, your

Honor.

MR. MULVIHILL: Thank you,

THE C0URT: All right.

Let's take ten and then wrap up for the day.

(Recess. )

(Continued on next page.)
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(Fo1 1 owi ng a recess. )

THE C0URT: All right,

CROSS- EXAMINATION

BY MR, MULVIHILL:

0. Good afternoon, Mr. Caldwell.

I'll rejntroduce myself . I'm Dan Mulv1hill from

the New York State Attorney General 's offi ce,

We tal ked bri ef I y about the aeri al cal cul at'ion

we j ust d'i scussed and mi ght come back to that I ater today

or tomorrow. Did you do that aerial calculation yourself?

A. No, I did not.

0. Who did?

A. GIS operator.

O. And who did that GIS operator work for?

A. Can you repeat the question?

0. Sure.

Who did the aerial calculation?

A. GIS operator.

0. And what 'is his or her name?

A. Alex Troika.

0. Is it Ms. or Mr. Troika?

A. It's Ms. Stark now, she got married, same person,

though.

O. And for whom did she work?

A, EnSafe, E-N-S-A-F-E.
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0. Does Ms, Stark work on the 0U 2, the Frost Street 0U

2 proj ect for EnSafe?

A. Yes.

0. What does EnSafe do for the Frost Street defendants

in the 0U 2?

A. I'm not ent'irely sure the whole scope of work.

I do know that we malntai n the soi 1 vapor

extractjon system.

0. Do you know how long EnSafe has been working on 0U 2

for the Frost Street defendants?

A, I do not.

0. Do you know how many employees are working, how many

EnSafe empl oyees are worki ng on the Frost Street OU 2

proj ect?

A. I'd say at any given tjme between one and five.

0. Mr. Caldwell, do you have your March 16, 2015 expert

report i n front of you?

A. I do.

O. Can you turn to page eight of your March 16th report.

A. I have it.
0. In your report you state that the chemical signature

of the eastern plume is higher rat'ios of PCE to TCE?

A. Correct.

0, And that's your opi ni on?

A. Correct,
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O. Is there a chemical signature for the central piume

in your opinion?

A. Yes.

0. What is that?

A. TCE is -- comprises a higher percentage or TCA,

I'm sorry comprises a higher percentage relative to the

other two components.

0. In the eastern plume you say that there's a higher

ratio of PCE to TCE.

Do you know general-ly what that rati o i s?

A. I calculated an average out to 205 feet and'it was

26.4.

0. So on average there was 26.4 times more PCE than TCE

j n the eastern p1 ume?

A. If you wanted to put it into a rat'io, 26.4 divided by

1 , yes.

0. Thank you.

What wells djd you cons'ider when you looked at

thi s cal cul ati on?

A. I tri ed to get a1 I of them that were sampl ed .

0. Sampl ed i n the eastern p-l ume?

A. Yes,

0. And that's the eastern p1 ume as depi cted on the HDR

fi gure?

A. Yes.
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I used the data that was used to construct that

map.

0. So that was based on the 2011

A. 2011, there's two sets of data on that map.

There's the 2009 data that Dvi rka Barti I ucci

presented for the temporary moni tori ng we1 1 s and there j s

the data that HDR sampl ed and reported in 2011 .

0, Earl'ier you were asked about wells that you used as

control poi nts i n formi ng your opi ni on as to the current

del i neati on of the eastern p1 ume.

I bel j eve that those wel I s were moni tori ng

well other than the one that I objected to, monitoring

wel I 15 , moni toring wel l 16 S and 16 D, moni tori ng we'|1 17

S, the Frost Street well Frost Street monitoring well

14 and 13, TMW 7, MW 14, EX 1 and monitoring well 17.

Were there any others that you considered?

A. In terms of control points?

0. Control points but delineating the eastern plume?

A. I also cons'idered the other two wells on the north

side of Old Country Road, 6 and 5, 6 B and 5 B,

0. Can you turn to page seven of the March 16, 2015

report.

There j s a serj es of bul I et poi nts on the bottom

hal f of that page. I 'l I read the fi rst one:

I agree with the interpretation of the western
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boundary of the eastern p'l ume PCE p1 ume. There are fi ve

sample points MW 9, MW 16 S, MW 15, EW 1 B and EW 1 C,

between the eastern and central p1 umes that are nondetect,

MW 16 is only 2.7 PPB. All of these results demonstrate

the separati on between the eastern and central p1 umes.

Is that a correct statement of your opinion in

your report?

A. I wrote this in the report, yes.

0. So you included in your opinion EW 1 B and EW 1 C as

wel I , correct, but you di dn't i denti fy those when you were

asked by Mr. Mal donado.

A. I d'id not .

O, Just f or cl ari f i cat'ion, ta1 k about what you sai d the

nondetect in EW 1 B.

Is that correct?

A, No, i t's not.

O. What was the actual detection?

A. 1 .9, as I recal I .

0. Right, but that doesn't change your opinion, even

though

A. I 'm not usi ng that wel I for my del i neati on.

a. Is it your opinion that the eastern PCE plume is not

present at MW 9, MW 16 S and Mt^J 15 because of ei ther

nondetect sampl i ngs or sampl i ngs bel ow the MCL?

A. Can you restate the question?
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I'm sorry.

0. Sure.

Let me break i t down 'into 'ind'ivi dual wel I s . Is

it your opinion that the eastern plume does not extend to

the area of MW 9 because of the nondetect for PCE i n that

wel I in 2011?

A. Correct.

0. And js it your opinion that the eastern plume does

not extend to the v'ici n'ity of moni tori ng we1 I 16 S or 16

D, whi ch are the same I ocati on because of a nondetect i n

16 S and a detection in 16 D that is below the state MCL?

A. Correct.

0, I don't know if thjs is conversely or inversely, I

always get that confused, but is it also your opinion that

the eastern pl ume PCE pl ume 'is present i n the v'ici ni ty of

Frost Street monitorjng well 14 A because of a detection

of PCE above the state MCL?

A, Yes.

0, And that would also be your opinion for impacts at

EX 1?

A, Yes.

0. And at Frost Street monitoring well 13, A, B, and C?

A. Yes.

0. Is it your opinion that the central plume is

presentl y j n the vi ci ni ty of MW 6 because PCE was detected
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at I evel s above the MCLs there i n 2011?

A. The central plume?

0, Yes, the central p1ume.

THE WITNESS: Perm'ission to look at the map,

your Honor?

THE COURT: Yes. Go ahead.

MR. MULVIHILL: Yes, absol utel y.

(Wi tness steps down. )

A, Yes, that's correct.

0. And, simjlarly, js it your opinion that the central

plume is in the vicinity of MW 1 because PCE was detected

at I evel s above the MCL in 2011?

A. Correct.

0. Is it your opinion that PCE that the unnamed PCE

p1ume, you see that, 'is present at the I ocati on of TMW 6

because PCE was detected there above the MCL?

A. Correct.

0. You can sjt down. Thank you.

(Wi tness resumes the stand , )

BY I,IR. MULVIHILL:

0. Based on the testimony that you just gave, is it safe

to say that it's your opinion that a plume of PCE exists

where PCE i s present at I evel s above 5 parts per bi I l'i on

MCL?

A. There are separate plumes that are present because of

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
0f f ic'ial Court Reporter
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the levels of PCE, yes,

0. But generally there is a plume at those locations

because there i s a detecti on of PCE above the 5 part per

bi I I'ion standard?

A. Correct.

0. And it mjght be one plume or another, but there is a

p1 ume there.

THE C0URT: Correct?

THE WITNESS: Correct.

BY l'1R. MULVIHILL:

0. You also state in your opinion that the nondetect at

MW 15 'is demonstrates the separation between the

eastern and central p1 umes.

Is that correct?

A, Correct.

0. How many times was MW 15 sampled?

A. Once.

0. And when was that?

A. In 2Q11.

0. So there js no data regarding the presence of PCE at

that location prior to 2011?

A. No.

0. And the same question with respect to TCE?

A, No.

O, And how about TCA?
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A. No.

0, Have you seen any data that shows whether the eastern

p1 ume was present or not at thi s I ocati on i n 2002?

A. No.

0, How about 2004?

A. No,

0, 0r 2008?

THE COURT: It wasn't or you haven't seen any

i ndi cati on?

THE WITNESS: I have seen no indication 'in the

fi rst data that I saw.

THE COURT: I understand.

BY MR. MULVIHILL:

0, Do you know when

MR. MULVIHILL: Wi thdrawn .

BY MR. MULVIHILL:

O. Do you know what contaminants have been ident'ifjed in

the Bowl i ng Green wel I s?

A. PCE and TCE carbon tetrachloride and I do believe

there I thi nk there was some TCA 'in i t as wel l

0. Do you know when these contam'inants of concern were

fi rst detected i n the Bowl i ng Green wel I s?

A. I don't know the exact time frame.

I believe that the EW 1 wells were put in in
response to concerns by the New York State Department

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
Offjcial Court Reporter
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of

THE C0URT: Sjr, the question is do you know?

THE WITNESS: No,

BY MR, MULVIHILL:

0. What depth was MW 15 screened at?

A. 185 to 205.

0. Was jt screened at any other depths?

A. No.

0, So you don't know i f there i s any PCE present 'in

groundwater at MW 15 above 185 feet?

A. I have no reason to believe there is.

0. But you don't have any data that suggests there

i sn 't?

A. I cannot say with a reasonable degree of scient'ific

certai nty.

0. But i sn 't 'it possi bl e that the eastern pl ume coul d

extend to the I ocati on of MW 1 5 at a depth other than the

1 85 to 200?

A. In my opinion it's un1ike1y.

0. But 'i s i t possi b1 e?

A. I can't say that wjth any reasonable degree of

scjentific certainty.

MR, MULVIHILL: One second, your Honor.

(There was a pause 'in the proceedi ngs. )
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BY MR. MULVIHILL:

O. Mr. Caldwell, were you deposed in this litigation?
A. Yes, si r.

0. Do you recall being deposed?

A. Yes, si r.

0. Do you recal1 that you were under oath?

A. Yes, si r.

0. Duri ng that deposi t'ion?

A. Yes , s'i r.

0. Can you turn to page 38 of that transcript that I
handed to you fi rst of al I , i f you I ook at the front
page, towards the bottom, jt says Examination Before Trial
of Bri an Cal dwel I .

You see that?

A. Yes.

O. And it says May 20, 2015 at 10 a.m.

Do you recal I that general 1 y bei ng the date of

your deposition?

A. Yes.

0. I ask you to turn to page 38 now, specifically at

line 6.

THE COURT: 30 what?

MR. MULVIHILL: Line 6.

THE C0URT: What page?

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
Offj ci al Court Reporter
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BY MR. MULVIHILL:

0. I asked you

THE COURT: Sir, what page?

MR. MULVIHILL: Page 38, l'ine 6.

BY MR. MULVIHILL:

0. The question I asked you js:

Is jt possible that the eastern plume could

extend to MW 15 at different depths?

Mr. Mal donado obj ected.

And you answered: yes, it's possible.

Is that your answer then?

A. That was my answer then.

0. Thank you, very much,

MR. MULVIHILL: Your Honor, 1t's 4:27. This is

probably a good time.

THE COURT: Works for me.

I have a I of more work 'in the of f i ce. I 'l I see

you tomorrow at 12.

MR. MALD0NAD0: Just one point, Judge, before we

go.

THE COURT: Sure.

MR, |VIALDONAD0: Frost Street moni tori ng we1 1 7,

I found the locations and documents that are in evidence

on consent where the'98, 2000, et cetera, data are in the

record f rom someth'ing other than the

PAUL J. LOMBARDI, CERTIFIED REALTIME REPORTER
Offi ci al Court Reporter
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THE COURT: And you want to do what?

MR. MALDONADO: It' s i n the record a"l ready.

I don't know that our di spute over the exhi b'it

that's been deni ed access i s worth pursui ng but I 'm

telling you it's in the record already in other places.

THE C0URT: 0kay.

Thank you . Thi s order on consent , d1d

someone I 'm sorry, never mi nd . It's an exhi b'it to
somethi ng. Thank you, al 1

I'll see you tomorrow at 12.

MR. MALD0NAD0: Judge, 'is there a place we can

I eave some of our exhi bi ts up here?

THE C0URT: I woul d th1 nk you can I eave

everythi ng ,

Nobody's goi ng to touch anythi ng. Everyone i n

here has more papers than they know what to do wi th i t,
MR. MALD0NAD0: I j ust don't want to i nterrupt

your courtroom,

THE C0URT: I am working around you,

So I'm doing you at 12, and then at 4 o'clock

I 'm doi ng the rest of the cases , You are my pri mary focus

this week.

MR. MALD0NADO: Thank you, your Honor.

THE COURT: 0f course, if you go into next week

my attenti on span mi ght drag.

PAUL J, LOMBARDI, CERTIFIED REALTIME REPORTER
0fficial Court Reporter
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So I'l I see you tomorrow at 12. Thank you,

MR. MULVIHILL: Thank you, Judge.

(The trial was adjourned until Tuesday, April

12th, 2016, at 1 2 p, m. )
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X

STATE 0F NEW Y0RK, et a1. ,

Pla'intiff,
-against-

Un'ited States Courthouse
Central Is1 i p, New York

NEXT MILLENNIUM REALTY, LLC,
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THE COURT: I understand that there's a

settl ement of the matter?

MR. MULVIHILL: Your Honor, Daniel Mulvihill,

for the State of New York.

We have reached an agreement with the remaining

Frost Street defendants.

The Frost Street def endants wll I pay to the

State a total amount of $700,000 'i n three payments. The

f i rst payment w'i 1 1 be $250 , 000 w'i thi n

MR. MALDONAD0: t^li thi n 30 days of the f i 1 i ng of

the approved consent order.

MR. MULVIHILL: The parties will submit a

consent order for your approval whi ch wi I I gi ve them

contri buti on protecti on and other ri ghts .

The rel ease, the State wi I I rel ease the Frost

Street defendants for all claims resulting and relat"ing to

the State's past response costs for operable un'it 3 of the

New Cassel 'industrial area, and will also give the Frost

Street defendants a rel eaSe for natural resource damages.

The consent order wi I I al so al I ow the State to

reopen the case to assert clajms for future costs against

the Frost Street defendants shoul d the Un'i ted States bri ng

cl ai ms agai nst the State for a 1 0 percent share of costs.

Thi s i s cons'istent w"ith the other consent

decrees that were approved by the Court, the other
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settl ements that we reached.

THE C0URT: We can't have i t subj ect to forever.

MR. MULVIHILL: I think what we did before, your

Honon, i s that they were severed and admj ni strat'i ve1 y

cl osed .

MR. MALD0NAD0: I think, Judge, you can close

the case, but i t woul d be carved out of the consent or the

right to pursue those claims.

THE C0URT: I know. That's what I'm going to

tel I you.

I will close th'is case subject to the f iling of

another case on the other two wj thout the necessi ty for

payi ng the fi 1 i ng fees or anythi ng of that nature; 'i s that

al I ri ght?

MR, MULVIHILL: Yes.

THE C0URT: 0f course it's al1 right with you'

MR. MULVIHILL: I would state that the release

that the State will give to the Frost Street defendants

wi I I not i ncl ude or wi I I not extend to any cl ai ms for

costs i ncurred by the State at operabl e unl t 2 at the

Frost Street s'ites .

MR. MALD0NADO: To clarify, Judge, there's

operabl e uni t 2 whi ch 'is spel l ed out i n the RODs and

consent orders, and there's a di spute as to whether a

deeper porti on of that 'is operabl e un"it 2. Both secti ons

Mary Ann Steiger, CSR
Official Court Reporter





173
of the envi ronment woul d be excl uded from the rel ease.

THE COURT: Off the record.

(A discussion is held off the record,)

MR. MULVIHILL: Also, one other th'ing.

The parti es had agreed that the consent order

would address the parties' ability to bring new claims at

the appr opr-i ate ti me , whether that 'incl uded a tol 1 i ng

agreement - -

THE COURT: Subject to standard motions for

dismissal and any othen remedy that the defendants might

seek.

14R. MULVIH I LL : 0ne second , P'l ease '

(Pause i n proceedi ngs' )

THE COURT: AnYth'ing further?

MR, MULVIHILL: No, Your Honor'

THE COURT: We' re goi ng to admi n'i strat'ive1y

close this based on your consent decree, You can fiIe the

other case, but then it wjll require a new filing fee.

|vlR. MULVIHILL: Thank you, your Honor'

THE C0URT: Hopefully the State won't be

bankrupt.

Thank you a"l1 .

MR. MALDONAD0: Thank you, your Honor.

THE C0URT: Submit the Papers for me.

|\4R. MALDONADO: Thank You'
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|v1R. MULVIHILL: Thank you, your Honor.

(Proceedi ngs i n thi s matter are concl uded. )
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